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Executive Summary 
 
Background 
 
Alternative capital project financing using IRS Revenue Ruling 63-
20 (63-20s) gained the attention of the Washington Legislature in 
2005.  For many years, it has been the practice of the State of 
Washington to issue general obligation bonds and certificates of 
participation to fund state capital projects.  After one state agency 
financed a building in 2004 using a 63-20 process, legislators 
indicated they wanted to take a closer look at the drawbacks and 
benefits of 63-20s.   

By requesting this report, the 
state Legislature has expressed 
its desire to understand the 
relative benefits and 
disadvantages of the state’s 
borrowing methods. 

 

 

The State Treasurer is interested 
in ensuring that all securities 
issued to finance state capital 
projects capture the lowest 
possible borrowing cost in the 
municipal market. 

 

 
This report has been prepared at the request of the 2005 
Legislature, which directed the Office of the State Treasurer (OST) 
to convene a committee, with representation from each house of 
the Legislature, the Office of Financial Management, and an 
appointee of the Governor, to evaluate 63-20s and their financial 
implications.  Although committee members provided guidance 
on the report, the recommendations provided herein are those of 
the State Treasurer, as directed, and may or may not reflect the 
opinions of all the committee members. The conclusions herein 
reflect our professional judgment.  
 
The State Treasurer believes that the state should finance capital 
projects in a manner to capture the lowest possible cost available 
in the municipal market, while recognizing that financing costs 
are not the only costs to consider for a state capital project.  This 
report’s findings and recommendations reflect that primary focus.  
The State Treasurer and the committee members agreed on the 
importance of transparency in decisions about financing capital 
projects. The Treasurer encourages the development of data that 
can be used in making the best overall decision, which considers 
policy issues, construction costs and financing costs, among 
others.  
 
 
Overview of 63-20s In 63-20 transactions, a 

nonprofit corporation issues 
securities (rather than the state 
being the issuer) to finance 
capital projects that will then be 
leased by the state. 

 
The state traditionally funds new capital projects in Washington 
with a combination of cash and securities. Historically, the 
securities have been sold with the state as the issuer, in the form of 
general obligation bonds or certificates of participation. With 63-
20 financings, a single-purpose nonprofit corporation is created in 
order to issue bonds. Using bond proceeds, the nonprofit funds 
the project and contracts with a developer for its construction. The 
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state then leases the completed building from the nonprofit1. Debt 
service on the bonds and other costs are covered by lease 
payments. At the end of the lease, which coincides with bond 
maturity, the state owns the building.   
 
To issue bonds on behalf of the state, a 63-20 corporation must 
receive express state approval of both the nonprofit corporation 
and its issuance of bonds.  The State Treasurer believes all parties 
should be mindful of the risk that a single-purpose 63-20 
corporation formed to carry out a specific financing might be 
treated in law as an alter ego of the state under language of the 
State Building Authority case (discussed in Chapter 2).  

There is some risk that a single-
purpose 63-20 corporation may 
be treated as an alter ego of the 
state. 

 
Purpose of the Report 
 
This report summarizes the results of an evaluation of 63-20 
financings and makes recommendations to the Legislature about 
the future use of 63-20s for state agency public projects in 
Washington.  Specifically, the report a) compares the 63-20 
financing process with other financing contracts; b) compares the 
63-20 financing structure to other financing structures; c) 
compares 63-20s to forms of authorized state debt; d) analyzes the 
cost/benefits of the 63-20 financing structures; and e) discusses 
the 63-20 impact on state debt administration.  The Office of the 
State Treasurer surveyed underwriters, issuers and bond counsel 
in the state to inventory the 63-20 financings that have been 
completed since January 1, 2000.  The report includes a listing of 
all reported 63-20 financings.  
 
The report makes recommendations about the use of 63-20 
financings by state agencies (other than research universities). 
The report does not make recommendations about their use by 
local governments, although the experience of some local 
governments is included for reference in the report.  The report 
focuses on the financing aspects of 63-20s. It does not attempt to 
address issues outside the expertise of the Office of the State 
Treasurer and which should be studied by those with such 
expertise. For example, in the course of our evaluation it became 
clear that public works laws were a factor for some issuers when 
considering the use of 63-20s.  We highlight the public works laws 
issues in the report. We do not make conclusions about their 
merit, but rather about the policy implications of how 63-20 
financings are being used to avoid the constraints imposed by 
public works laws.   
 
 
 

                                                 
1 In the case where 63-20s fund student housing, the state does not lease the building(s). 
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Findings 
 
Based on the results of the survey distributed by the Office of the 
State Treasurer, there has been relatively limited use of 63-20 
financings in Washington.  Those public agencies that entered into 
such financings believe they benefited from the flexibility afforded 
by them. When examined, in most instances the flexibility arose 
not from the financing structure itself but from the project 
delivery method that can be accessed by public entities only via 
the private nonprofit corporation used in the 63-20 financing 
structure. We found the following: 
 

• Who is using 63-20 financings?  
o Eight 63-20 financings have been reported as being 

completed in Washington since January 1, 2000.   
o The eight financings were undertaken on behalf of 

five public entities, including the state Department 
of General Administration (1); the University of 
Washington (3); King County (2); the City of 
Redmond (1); and the Highland Community 
Facilities Association (1). 

 
• Why are 63-20s being used? 

o They permit state agencies to construct state buildings 
with tax-exempt financing free from the constraints of 
public works laws - In Washington, 63-20s appear to 
be used to avoid constraints imposed by the public 
works laws on a state agency if it uses the state’s 
approved contracting methods. The limitations 
most often identified were:  1) inability to choose a 
design-build-finance (also known as lease-
developer) project delivery method; 2) time 
constraints imposed by the legislative cycle; and 3) 
lack of certainty about the funding of ongoing 
building maintenance costs.  

63-20 financings are being 
used in Washington, on a 
limited basis, primarily to free 
issuers from constraints of 
public works laws, and gain  
choice of project delivery 
method, flexibility in timing 
transactions, and a method to 
contract for ongoing 
maintenance, even if they 
ultimately pay higher 
financing costs. 

 

o They are perceived to achieve construction cost savings - 
Some public entities that have used a nonprofit 
corporation to issue 63-20 bonds to finance capital 
projects report they are able to capture construction 
cost savings. There appears to be anecdotal 
information which may support the claim on a 
case-by-case basis.  Unfortunately, data to support 
consistent construction cost savings has not yet 
been submitted. We were unable to find any 
reports measuring construction cost savings that 
would enable a reliable comparison of those 
savings against the higher financing costs with a 
63-20 financing. A survey attempting to find 
reports which measure construction cost savings 
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was distributed to 41 recipients in the state, but 
none of the recipients provided such information. 
This apparent lack of information is consistent with  
JLARC's report on Performance Audit of Capital 
Budgeting Processes, and its study of GC/CM 
project delivery (discussed later herein), which 
states that there is a lack of substantiating data on 
this topic.  

o Risk is perceived to be transferred to the developer — 
Proponents of 63-20s report that 63-20 project 
participants benefit from a transfer of risk from the 
governmental entity to the developer.  No 
quantitative analyses of the potential benefits of 
such a transfer were brought to the table for this 
study.  

• How do 63-20 financing and administrative costs 
compare to other forms of state debt? 

o All participants in this report agree that, as a 
financing tool, 63-20s are more expensive than the 
state’s traditional debt tools, in terms of interest 
rates, costs of issuance and ongoing fees. 

o Reporting and oversight to assure conformance to 
IRS and SEC regulations is not performed by OST, 
but is shifted to other agencies and private entities.  

 
Discussion of Findings 
 
The Legislature has authorized contracting methods to be used by 
state agencies in the public works laws and, for a few specific state 
agencies, also in the alternative public works laws. These laws 
were drafted in part to provide a level playing field, to promote 
competitive bidding and to provide transparency.  State agency 
projects conforming to these laws are financed with tax-exempt 
state bonds or COPs. While the use of the 63-20 financing method 
is legally available to state agencies, the Legislature has only 
authorized its use in the instance of the Tumwater Office Building.  
When the Tumwater Office Building was financed, proponents of 
the transaction claimed that certain benefits would accrue to the 
state because of the 63-20, including construction cost savings.  

Clearly, good public policy 
dictates that a state agency 
should use both the lowest 
cost financing method and 
the lowest cost project 
delivery method, while 
following the policy 
directives that are 
embodied in the public 
works laws, such as 
competition and 
transparency. 

 
Committee members discussed the optimal goal — allowing a 
state agency to use both the lowest cost financing method and the 
lowest cost project delivery method, while following the policy 
directives that are embodied in the public works laws, such as 
competition and transparency. Members recognized that 
constraints imposed by current public works laws motivate 
agencies to participate in 63-20s, and thereby pay higher financing 
costs in order to access the lease-developer method. 
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The private nonprofit used in a 63-20 financing to issue the 
securities is not subject to public works laws. Because public 
works laws do not apply, the 63-20 frees the state agency, through 
the nonprofit, to use any contracting method. The motivation for 
such use is that the contracting method should result in 
consequent savings in construction costs to offset the additional 
financing costs. 
 
Extensive efforts were made to quantify the construction cost 
savings achieved by those public entities that have used 63-20 
financing to access the lease-developer project delivery method. 
Several survey participants consulted national trade organizations 
and their own firms’ municipal financing offices across the United 
States, but none were able to provide specific savings data.  There 
were anecdotal reports about savings that were realized, but the 
question of whether the additional financing costs were 
consistently offset by the construction savings remains 
unanswered.  In fact, the data received from GA indicates that the 
Tumwater Office Building lease payments were higher with its 63-
20 financing and lease-developer project delivery than they would 
have been with COP financing and one of the other project 
delivery methods. (See Appendix E) 

Data received from GA 
indicates that the 
Tumwater Office Building 
lease payments were 
higher with its 63-20 
financing and lease-
developer project delivery 
than they would have been 
with COP financing and 
one of the other project 
delivery methods. 

 

 

Because no substantiating 
data has been revealed to 
determine whether 
accessing the lease-
developer project delivery 
method can consistently 
provide construction cost 
savings that will offset the 
additional financing costs 
associated with 63-20 
financing, the Treasurer 
believes it is premature to 
encourage state agencies to 
use 63-20 financings. 

 

 
In November 1993, the California Debt Advisory Commission 
(“CDAC”) released guidelines for leases and Certificates of 
Participation, to be used by state and local agencies in California.2 
In its guidelines, CDAC states that “broad latitude over tax-
exempt leasing decisions enjoyed by public officials can engender 
suspicion on the part of the public.”3 The guidelines include a 
discussion of various controversies that have occurred across the 
country relating to lease transactions. As a result, CDAC 
recommended that “Government agencies should implement 
procedures for soliciting public review and comment on tax-
exempt leasing proposals.”4

 
 Committee members grappled with similar concerns, the value of 
which was difficult to quantify. For example, with 63-20s much 
transparency is lost.  This is a loss that concerned some committee 
members.  What value should be placed on that loss? How can it 
be weighed against the claimed benefits?  
 
Because no substantiating data has been revealed to determine 
whether accessing the lease-developer project delivery method 
can consistently provide construction cost savings that will offset 

                                                 
2 “Guidelines for Leases and Certificates of Participation,” California Debt Advisory Commission - November 1993 
(CDAC #93-8) 
3 Ibid, page 44 
4 Ibid, page 46 
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the additional financing and other costs associated with 63-20 
financing, the Treasurer believes it is premature to encourage state 
agencies to use 63-20 financings.  

 
Some characterize 63-20s as simply another form of financing 
lease, like COPs, which are authorized by RCW 39.94.  But, in the 
case of 63-20 financings, this overlooks some important 
differences in the State Finance Committee approval process. 
Besides approving the financing lease, the committee must also 1) 
approve the nonprofit issuer, 2) approve the bonds being issued, 
and 3) agree to accept title to the building at lease end.  The latter 
is necessary because during the lease the title to the building is 
held by the private nonprofit. 
 
Without direction as to the process for the use of 63-20s, several 
questions remain unanswered, among them: 

1. Should a public hearing be required, as with other 
alternative public works contracting? 

2. Should the agency be required to specify where and 
how much potential construction cost savings it 
anticipates would be realized to offset the additional 
financing costs? 

3. When should the Office of the State Treasurer, as 
administrative support to the State Finance Committee, 
be brought into the process to determine the difference 
in financing costs (which would also determine the 
minimum target of construction savings to be 
realized)? 

4. When should the Office of the State Treasurer, as 
administrative support to the State Finance Committee, 
be brought into the process to review the financing 
documents which are unique to each 63-20? 

 
The recommendations in this report attempt to address these 
issues.  
 
Recommendations 
 
Good public policy mandates that a state agency maximize 
savings and minimize costs.  That is, state agencies should be 
allowed to use both the lowest cost financing and the lowest cost 
project delivery method while maintaining important policy 
directives such as transparency and competition. Thus, the State 
Treasurer makes the following six public policy recommendations 
with respect to 63-20 financings: 
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Financing Issues  
 
1. 63-20 financings should be the financing mechanism of 

last resort (used only under special circumstances, as 
determined by the State Treasurer in consultation with 
the Office of Financial Management), as they are more 
costly than general obligation bonds and certificates of 
participation, the most commonly issued forms of state 
securities. 

63-20 financings should 
be the financing 
mechanism of last resort.  

2. The state Legislature should modify Chapter 39.94 
RCW (regarding financing contracts) to require state 
agencies (other than research universities, as discussed 
in Chapter 2), that might otherwise turn to 63-20 
financings, to fund their projects using the existing 
certificates of participation program unless sufficient 
independent quantitative analyses can be completed 
showing that the overall life-cycle benefits of using the 
design-build-finance contracting method exceed the 
additional financing costs.  

Action is needed by the 
Legislature to require use of the 
COP program until 
construction cost savings from 
63-20s can be shown to reliably 
offset their higher financing 
costs and…. 

 

 

 

 

... to adopt procedures for the 
use of 63-20s by state agencies 
under carefully monitored 
conditions that would yield 
performance data on the capture 
of construction cost savings. 

 

 

3. If sufficient independent quantitative analyses are 
completed showing that the overall life-cycle benefits 
of using the design-build-finance contracting method 
exceed the additional financing cost, and a 63-20 is 
selected, the State Treasurer further recommends that 
the Legislature adopt procedures for the use of such 
63-20s by state agencies that:  

i. require early evaluation of proposed financing 
documents by the Office of the State Treasurer 
in its role as administrative support to the State 
Finance Committee,  

ii. require a public hearing process similar to that 
required when an alternative public works 
contracting procedure is used5;  and 

iii. establish standards for using 63-20s, which 
includes factors such as requirements regarding 
identification of specific and sufficient potential 
construction cost savings to offset the 
additional borrowing costs, identifying which 
agency(s) is authorized to use 63-20s and the 
agency’s need for specialized services. 

iv. provide that, if 63-20 financings are authorized 
for state agencies, the Office of Financial 
Management, the Department of General 
Administration, the Office of the Attorney 
General, the Office of the State Treasurer and 
the State Auditor’s Office perform oversight to 

                                                 
5 RCW 39.10.030(2)(a)(ii) specifies the process that must be followed by a public body wishing to use an alternative 
public works contracting procedure.  
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ensure compliance with all state and federal 
laws. Financing contracts for facilities entered 
into by one of the research universities and 
payable solely from nonappropriated facility 
revenues and not supported by general state 
revenues, would be excluded from these 
procedures.   

 
Public Works Issues 

The State Treasurer 
recommends that the 
Legislature undertake 
research into the 
constraints imposed by 
public works laws and 
determine whether or not 
such laws should be 
modified  

 

Judicial confirmation of 
state participation in 63-
20 financings may be 
advisable. 

 
4. Since state agencies are currently able to use 63-20s to 

free themselves from the constraints of public works 
laws, the Legislature should direct research into those 
laws to determine whether modifications are needed.  

5. The Legislature should direct the preparation of a 
study to verify the claims of construction cost savings 
under the design-build-finance contracting method. 

 
Constitutional Issues 
 
6. If 63-20 financings are authorized for state agencies, the 

State Finance Committee should consider the 
advisability of seeking judicial confirmation that the 
state’s participation in 63-20 financings for state agency 
facilities is consistent with Article VIII of the State 
Constitution. 
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Chapter 1: Introduction and Overview of Key 
Concepts 
 
Background 
 
This report is being submitted to comply with Chapter 488, Laws 
2005, Section 934, enacted during the 2005 Legislature.  The State 
Treasurer is directed to convene a committee, with representation 
from each house of the Legislature, the Office of Financial 
Management, and an appointee of the Governor, for the purpose 
of evaluating the policy and financial implications of using 
Internal Revenue Service Revenue Ruling 63-20 transactions (63-
20s) in Washington.  The Treasurer was also directed to conduct 
an inventory of capital projects in Washington that have used 63-
20s and to make recommendations to the Governor and the 
Legislature. 

This evaluation of 63-20 
financings is being submitted by 
the Office of the State Treasurer, 
to comply with Chapter 488, 
Laws of 2005, Section 934. 

 

 

 

 

 

The State Treasurer, the 
Advisory Committee and staff 
undertook this report with a 
commitment to open and frank 
discussion on 63-20 financings, 
to ensure that differing 
perspectives were included in 
the dialogue. 

 
Evaluation Method   
 
As required by Chapter 488, the State Treasurer assembled an 
advisory committee which met four times during the 
development of this report.  Members of the Advisory Committee 
included Senator Karen Fraser, Senator Mike Hewitt, 
Representative Fred Jarrett, Representative Timm Ormsby, Mike 
Roberts (Senior Budget Assistant - OFM), and Thomas Gerlach 
(Turner Construction).  
 
Staff to the committee distributed a survey to state bond counsel, 
financial advisors and underwriters.  Survey responses were 
compiled into a list of 63-20 financings completed in Washington 
between 2000 and 2005 (see Chapter 5).  Staff collected the Official 
Statements for each 63-20 financing that was identified in the 
survey. Staff interviewed individuals representing various entities 
in Washington who shared their knowledge and experience of 63-
20 financings. Several market participants who have played a role 
in 63-20 financings made presentations to the committee. Finally, a 
survey attempted to obtain some hard numbers regarding 
construction cost savings with 63-20s and the lease-developer 
project delivery method.  
 
Report Content  
 
The report summarizes the results of the evaluation and makes 
recommendations to the Legislature regarding future evaluation 
and use of 63-20 financings.  Specifically, the report a) compares 
the 63-20 financing process with other financing contracts; b) 
compares the 63-20 financing structure to other financing 
structures; c) compares 63-20s to forms of authorized state debt; d) 
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analyzes the cost/benefits of the 63-20 financing structure; and e) 
discusses the 63-20 impact on state debt administration.   
This report focuses on the financing aspects of 63-20s. In the 
course of our research, it became clear that issues surrounding 
public works laws were a factor for some issuers to use 63-20s.   
Although this report provides background information on public 
works laws, we have neither examined their effectiveness nor 
attempted to validate claims regarding limitations of those laws, 
as these topics are outside the expertise of the Office of the State 
Treasurer. 
 
What is a 63-20? 
 
Public agencies often issue general obligation or revenue bonds to 
finance capital assets.  General obligation bonds pledge the full 
faith and credit of the issuer as repayment for the debt.  Revenue 
bonds pledge a specific non-tax revenue stream, such as utility 
revenues or project operating revenues as the source of 
repayment.  The amount of general obligation or revenue bonds 
that a public entity may issue can be limited by a number of 
factors, including legal debt limits, lack of debt capacity arising 
from revenue insufficiency, market access, and the voter approval 
process, among others.  

A 63-20 financing is a form of 
financing lease, executed by a 
private nonprofit corporation 
and a public entity, in which the 
private entity issues bonds to 
finance a capital project on 
behalf of the public entity. 

 
Long-term leases provide public agencies with an alternative to 
issuing general obligation and revenue bonds.  There are two 
types of leases available – vendor leases and municipal lease 
finance securities. Using a vendor lease, a public agency leases a 
capital asset directly from a vendor or leasing company, with the 
lessor receiving a portion of each rental payment as interest. This 
was the historical practice of Washington state agencies prior to 
the late 1980s, when the state lease/purchase program was 
created.  
 
In lieu of a vendor lease, a public agency may utilize a tax-exempt 
lease in connection with the public sale of municipal securities. 
The issuer pledges undivided interests in the rental payments 
under the tax-exempt lease to repay the securities.  The two 
primary types of municipal lease finance securities are certificates 
of participation and 63-20 financings.  The Office of the State Treasurer 

developed the COP program to 
achieve several objectives, 
including exemption from the 
state debt limit, broad municipal 
market access, a competitive 
procurement process and 
conformance with open meeting 
and bid laws.   

 
• Certificates of participation (COPs) - State COPs 

were first authorized in 1989. The state’s COP 
Program has standardized legal documents and a 
standardized financing structure and the COPs 
have broad market recognition. Because of this, the 
state’s issues have access to underwriting firms 
nationwide – with the winner selected on a 
competitive bid basis.  
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With COPs, a public agency that undertakes a 
construction, renovation, remodel or acquisition 
project enters into a financing lease with a 
nonprofit corporation which serves as nominal 
lessor. We note here that the nonprofit corporation 
does not issue the bonds; rather, the public agency 
does so.  The public agency either owns or acquires 
the property, which it leases to the nonprofit 
corporation under a site lease.  The public agency 
then leases back the property with improvements 
(if any) through a financing lease, and those lease 
payments provide funds for payment on COPs 
used to pay project costs.   
 
Under the state’s program, the nominal lessor, 
currently the Washington Finance Officers 
Association (WFOA), assigns all of its right, title 
and interest in the financing lease and site lease to 
the state fiscal agent, acting as trustee. The fiscal 
agent executes and delivers the COPs that are 
issued by the state to fund the project costs.  The 
proceeds of the COPs are held in a project fund in 
the state treasury pending disbursement by the 
State Treasurer to pay project costs. The public 
agency holds title to the property and 
improvements during the lease term. 

 
• 63-20 Financings - 63-20 financings were first 

approved by the Internal Revenue Service in 1963. 
Such financings have been used in other states for 
parking garages, correctional facilities, hospitals, 
schools and some transportation projects. Under 
the 63-20 structure, 63-20 bonds are issued by a 
nonprofit corporation on behalf of the public 
agency pursuant to a trust indenture with a bank 
trustee. This issuance by the nonprofit 
differentiates the 63-20 financing from COPs, 
where the public entity is the issuer.  The 63-20 
bond proceeds are deposited in a project fund held 
by the trustee and used to finance the capital 
improvements (undertaken by the nonprofit 
corporation) that are leased to the public agency.   

63-20 financings are bonds 
issued by a nonprofit 
corporation on behalf of a public 
agency. 

 
The nonprofit corporation, often through a private 
development company, designs and builds the 
project. The project may be operated and 
maintained either by the public agency itself under 
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the lease from the nonprofit corporation or by the 
nonprofit corporation through a management 
contract with a private management firm.  Title to 
the project typically is held by the nonprofit during 
the life of the bonds.  Title to the improvements is 
transferred to the public agency at lease maturity 
when the bonds issued by the nonprofit 
corporation are retired. 

 
Project Delivery Methods for State Projects 
 
In the course of the 63-20 evaluation, it became clear that 
flexibility to choose the project delivery method is one of the main 
reasons issuers turn to 63-20 financings.  To better understand the 
potential flexibility public agencies seek through 63-20 financings, 
it is helpful to briefly examine current state public works law.  
 
When undertaking a capital project, Washington state agencies are 
subject to public works laws.  Among other things, these laws 
specify the project delivery methods that may be selected by a 
public agency. So, whenever a state building is constructed, the 
agency must determine the best method of project delivery. Public 
agencies may use one of the following methods: 
 

1. Design-bid-build (DBB) - The DBB method is 
considered the traditional method of project 
delivery. Under this approach, project design is 
completed by the public entity and an architect.  
Once design is complete, the construction contract is 
competitively bid and awarded to the low bidder.   

In general, there are four 
methods of project delivery, 
three of which are available for 
use by state agencies, when the 
state is the debt issuer. 

2. Design-build - When using the design-build 
method, the public entity bids out for, and selects, a 
single entity to complete both the design and 
construction of the public facility that will meet 
performance specifications for the desired project.6 
RCW 39.10.051 requires that contracts for design-
build services be awarded through a competitive 
process utilizing public solicitation of proposals for 
design-build services. Evaluation factors include 
proposal price; ability of professional personnel; 
past performance on similar projects; ability to meet 
time and budget requirements; and ability to 
provide a performance and payment bond for the 
project, among others.   

 3. General contractor/construction manager (GC/CM) 
- When using the GC/CM method, the public entity 
bids out and selects an architect to design the 
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project. 6 RCW 39.10.061 provides that the public 
entity separately procures a general 
contractor/construction manager, on a competitive 
proposal basis. Rather than selecting the general 
contractor on the basis of lowest price submitted, the 
entity bases its selection on qualifications, 
experience and price.  The GC/CM works closely 
with the designer. At some point in the design phase 
(and this varies by public entity), the public owner 
negotiates the construction contract with the 
contractor.  

 
There has been, and continues to be, debate in Washington about 
the adequacy and limitations of current state public works laws.  
Some issuers have turned to 63-20 financings as a means to avoid 
the limitations and to access a fourth project delivery method:   
 

4. Design-build-finance (also called lease-developer) 
- The design-build-finance method is not available 
to public entities in Washington. However, the 
method can be used by a private nonprofit 
corporation created to issue 63-20 bonds, as such 
entities are not subject to state public works laws. 
According to GA, the Tumwater Office Building 
process was a competitive process among teams of 
non-profit facilitators and lease-development firms.  
The selection was a juried process. 

63-20 financings are being used 
in Washington primarily to 
gain access to the project 
delivery method which is not 
authorized for use by public 
entities. 

 

 
Under this project delivery method, the private 
corporation negotiates with a single development 
firm to design and deliver the project, as well as to 
finance it. The developer then negotiates a 
construction contract with a single firm, which may 
subcontract for portions of the work.  There is no 
requirement for a competitive bid, no lowest-price 
selection process, and no self-performance limit.  

A 63-20 insulates the public 
entity from state public works 
laws, lending of credit, debt 
limit, and allows the contracting 
away of building management 
responsibility to capture savings 
which are estimated but difficult 
to quantify with certainty.  

 

 
Essentially, by utilizing a private nonprofit 
corporation and the developer/contractor engaged 
by it to build the project, a 63-20 financing permits 
the public agency to gain access to powers that, 
while common in the private sector, are not 
available under state public works laws and/or to 
avoid certain restrictions that would apply under 
state law. The public agency causes the project to be 
acquired through the terms of its lease with the 
nonprofit corporation.   

                                                 
6 Not all state entities in Washington are permitted to use the Design-build and GC/CM methods.   
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Chapter 2: Comparing 63-20 Financing Process to 
Other Financing Contracts 
 
Introduction  
 
As previously mentioned, 63-20 financings are a form of 
municipal lease, or financing contract.  As such, the financing 
process for a 63-20 is similar to that of the more commonly used 
certificates of participation.  For any state agency (with certain 
exceptions7), both financing methods require legislative approval 
and State Finance Committee approval. In addition, financing 
contracts require documentation and marketing materials; such 
documentation and marketing are more time-consuming for a 63-
20 financing than for the state’s certificates of participation. In this 
chapter, we describe the approval, documentation and marketing 
processes of both 63-20 financings and certificates of participation.   

The 63-20 financing process 
is similar to the issuance of 
Certificates of Participation. 

 

 

Both COPs and 63-20s 
issued on behalf of state 
agencies are considered 
financing contracts and 
both must be approved by 
the State Legislature.  

 

 

With one exception, all 
financing contracts issued 
by state agencies must be 
approved by the 
Legislature. 

 

 
Legislative Approval Process  
  
Any financing contract entered into by a state agency under 
Chapter 39.94 RCW for the acquisition of real property must 
receive prior approval by the Legislature. The only exception is 
for financing contracts for research facilities, not supported by 
general state revenues, entered into by one of the state universities 
under Chapter 28B.140 RCW. 
 
Under Chapter 39.94 RCW, a “financing contract” includes 
conditional sales contracts, financing leases, and lease-purchase 
contracts for the use and purchase of real or personal property 
and whose terms require them to be treated as financing or capital 
leases rather than “true leases” for accounting purposes8.  

                                                 
7 RCW 28B.10.022(2) permits the two state universities to enter into financing contracts that are payable solely 
from facility operating revenues not subject to legislative appropriation and not constituting general state revenues 
without prior approval of the State Finance Committee.  In addition, RCW 39.94.040(4) permits the two state 
universities to enter into financing contracts for research facilities under the provisions of Chapter 28B.140 without 
prior approval of the Legislature. 
  
8 The Financial Accounting Standards Board website (www.fasb.org) provides the following summary of FASB 
statement no. 13 (Accounting for Leases): “This Statement establishes standards of financial accounting and 
reporting for leases by lessees and lessors. For lessees, a lease is a financing transaction called a capital lease if it 
meets any one of four specified criteria; if not, it is an operating lease.” These four criteria have been adopted by the 
State Finance Committee for the purposes of Chapter 39.94 RCW and are set forth in WAC 210-03-010. Those 
criteria are: (1) Present value of lease payments is greater than 90% of fair market value;  (2) Lease term is greater 
than 75% of useful life; (3)Lease includes a bargain purchase option; or (4) Lease provides for transfer of ownership. 
Capital leases are treated as the acquisition of assets and the incurrence of obligations by the lessee. Operating leases 
(“true leases”) are treated as current operating expenses.  
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Properly drafted financing contracts are not considered state debt 
and do not count against the state debt limit (See Chapter 4). 
 
One of the requirements of a financing contract is that payments 
under the contract can be made only from currently appropriated 
funds or funds not constituting general state revenue.  
Accordingly, financing contracts are special limited obligations 
that are payable solely from certain identified sources and subject 
to certain limitations, such as a non-appropriation clause.  The 
limited nature of the obligation requires clear disclosure that it is 
not backed by the full faith and credit of the state. 
 
If a state agency were to enter into a financing contract whose 
terms pledge the state’s full faith and credit for payment or 
required the state agency in all events to pay the financing 
contract from general state revenues, then the financing contract 
would constitute state debt (see Chapter 4).  Unless a financing 
contract having those terms was authorized by the Legislature in 
the manner required for any state debt, that financing contract 
would be legally invalid. 
 
However, if a financing contract does not pledge the full faith and 
credit of the state and is payable from funds not constituting 
“general state revenues,” then it would not constitute state debt.  
This would include, for example, bonds or financing leases 
payable only from (1) fees and revenues derived from ownership 
or operation of any facility or project (such as housing, dining or 
parking system revenues of a state university), or (2) money 
received as grants, gifts or donations from federal agencies or 
other public or private persons, firms or corporations under terms 
requiring that money to be used for other than general state 
purposes (such as research grants and revenues received by the 
state universities). 

Financing contracts are not 
considered state debt, 
because 1) they are not 
backed by the full faith and 
credit of the state, and 2) are 
not required to be paid from 
general state revenues or 
they contain a 
nonappropriation clause. 

 
Also, if a financing lease is payable from general state revenues, 
but the Legislature is not required to appropriate funds for its 
payment, then it does not constitute state debt under the narrow 
distinction drawn by the state Supreme Court in the Department of 
Ecology decision.  Prior to the Department of Ecology, guidance was 
provided by Washington State Building Financing Authority v. Yelle, 
47 Wn.2d 705 (1955).  In State Building Financing Authority, the 
State Supreme Court held that the state’s rental obligations to a 
state-created authority constituted debt.  The court ruled that 
because the authority had to consult with the State Finance 
Committee before issuing bonds, it was essentially an alter ego of 
the state and its obligations could not be seen as anything other 
than state debt. 47 Wn.2d at 713.  The Department of Ecology case 
distinguished the COP program under Chapter 39.94 RCW from 
the State Building Financing Authority structure on two bases.   
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One distinguishing characteristic in Department of Ecology was that 
under the terms of Chapter 39.94 RCW, the Legislature would 
never be required to appropriate sufficient funds to cover rental 
payments to the lessor, whereas the court in State Building 
Financing Authority noted that the Legislature was required to 
appropriate sufficient funds to cover the rental payments required 
under the leases to state institutions of higher education. 47 Wn.2d 
at 712-713.  That distinction may exist both for COPs and for 63-20 
bonds supported by a financing lease under Chapter 39.94 RCW, 
but only if the terms of the financing lease are properly structured. 
 
The second distinguishing characteristic noted in Department of 
Ecology was that the lessor under the Chapter 39.94 financing lease 
program is not a state agency. 116 Wn.2d at 255-56.  This might 
appear to be the same with respect to a 63-20 bond issue, but in 
order to issue bonds on behalf of the state, a 63-20 corporation 
must receive express state approval of both the nonprofit 
corporation and its issuance of bonds.  There could be a risk that a 
single-purpose 63-20 corporation formed to carry out a specific 
financing for the state and approved by the State Finance 
Committee might be treated as an alter ego of the state under the 
language of the State Building Financing Authority case quoted 
above.  By contrast, COPs are not issued by the Washington 
Finance Officers Association (currently the nominal lessor); 
instead, they are executed and delivered by a trustee to evidence 
and represent the state’s payments of principal and interest 
components of lease payments under a financing lease that is 
subject to appropriation. 
 
Consequently, a 63-20 financing for the state, including the terms 
of the underlying financing lease to the state agency, would have 
to be structured with great care to avoid being included in the 
constitutional debt limit. 
 
State Finance Committee Approval Process 
 
Under RCW 39.94.040, following the legislative approval, the State 
Finance Committee (SFC) must approve the financing contracts 
entered into by state agencies. As noted above, state law provides 
an exception from SFC approval for certain financing contracts, 
not payable from general state revenues, entered into by the two 
state research universities. The SFC issues state bonds pursuant to 
Chapter 39.42 RCW and particular bond authorization acts passed 
by the Legislature. In addition, except as permitted under Chapter 
39.94 RCW and with certain other limited exceptions, no lease for 
or on behalf of any state agency may be used or referred to as 
collateral or security for the payment of securities offered for sale 
through a public offering. RCW 43.82.010(4).  
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Thus, all financing contracts entered into by state agencies in 
support of either COPs or 63-20 bonds, and all general obligation 
bonds, must be presented to, and approved by, the State Finance 
Committee.  Materials presented for SFC approval include both 
legal documents (contracts and authorizing documents) and 
marketing materials (preliminary official statement).   

With one exception, the State 
Finance Committee must 
approve both the issuance of 
state debt (bonds) and financing 
contracts (COPs and 63-20 
financings).   

 
In a 63-20 financing entered 
into by a state agency, the State 
Finance Committee approves 
both the nonprofit corporation 
and its issuance of bonds. 
 
 
 
 
 
 

 

 

 

Policy questions on value of 
public works laws arise. 
 
 
 
 
 
 

 

 

 
The sole exception from SFC approval is for financing contracts 
payable solely from facility operating revenues not subject to 
legislative appropriation and not constituting general state 
revenues, entered into by one of the state research universities. 
(See footnote 8 above.)  Instead, issuers such as the University of 
Washington are subject to approval by their own governing Board 
of Regents.  Entities not subject to SFC approval have 
demonstrated in-house financial expertise and appropriate 
governing board oversight.  The university’s Board of Regents has 
approved a broad array of financing options (state general 
obligation bonds, COPs, university revenue bonds, 63-20s, lease 
revenue bonds through a conduit issuer such as the Washington 
Economic Development Finance Authority, and short-term credit 
lines) to ensure the development of key facilities. 
 
Construction Contracting Process for State Projects 
 
As more fully described in Chapter 1, there are generally four 
project delivery methods available in the market. Only three of 
these methods can be used by state agencies.  
 
Historically, Washington has used a design-bid-build (DBB) 
approach to public works projects.9  In 1994, the state broadened 
the procurement rules relating to contractors (Chapter 132, Laws 
of 1994 -- RCW 39.10).  RCW 39.10 now grants authority to certain 
public agencies to use the design-build or the general 
contractor/construction manager (GC/CM) methods of 
contracting, in addition to the DBB approach.   
 
The design-build and GC/CM methods are often referred to as 
alternative contracting methods. The list of public entities that 
may use both methods is broad but not unlimited, and includes 
the Department of Corrections, the Department of General 
Administration, the University of Washington, cities and counties 
meeting certain revenue and population criteria, and certain 
public utility districts, port districts, hospital districts and school 

                                                 
9 Much of the information on contracting procedures is based on Report 05-09 entitled An Assessment of General 
Contractor/Construction Manager Contracting Procedures, published by the State of Washington Joint Legislative 
Audit and Review Committee (JLARC), (http://www1.leg.wa.gov/JLARC/Audit+and+Study+Reports/2005/05-
9.htm).  
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districts, among others.  The statutory authority to use the design-
build and GC/CM methods is set to expire in 2007.  
 
The alternative contracting procedures authorized under state law 
require the state agency to engage in some form of competitive 
process in selecting the design-builder contactor, GC/CM or 
subcontractors.  Under RCW 39.10.030(2)(ii), a public body 
wishing to use an alternative contracting procedure must submit a 
written statement of its reasons, along with other relevant 
information describing the project, and hold a public hearing.  
Critics of the state’s current public works laws claim there are 
constraints, inequities or inefficiencies imposed by both 
traditional and alternative contracting methods that may lead to 
higher construction costs.  For this reason, issuers have turned to 
63-20 financings to gain access to certain flexibility or powers for 
public contracting.   

The contracting method 
employed by users of 63-20s is 
the design-build-finance 
method, which is not authorized 
for use by state agencies under 
the public work laws and 
consequently cannot be financed 
by state general obligation 
bonds or COPs.  

 

The nonprofit issuer of 63-20 
bonds, as a private entity, is not 
subject to public works laws. If 
the state leases at least 50 
percent of the building, however, 
it is subject to prevailing wage 
law. 

 
When a state agency participates in a 63-20, the project is financed 
by a private nonprofit corporation with 63-20 debt proceeds.  By 
contrast to public agencies, which must use the DBB method, the 
design-build method or the GC/CM method, the private 
nonprofit corporation is free to select the design-build-finance 
method.  It could be argued that the nonprofit corporation would 
not be bound by public bidding requirements, even if the project 
was expected to be leased to a state agency under a financing 
lease.  This could be viewed as a possible advantage of using a 
nonprofit corporation to finance a project, but it raises policy 
issues for the state.   
 
The public works laws were in part developed to ensure a level 
playing field, encourage competitive bidding and provide 
transparency. Subcontractors and their insurance/surety 
providers are reported to be concerned that GC/CM and lease-
developer methods result in unfair risk transfers10 to the small 
subcontractor. 
 
On the other hand, under RCW 39.04.260, a project that the state 
causes to be constructed by a private party through a contract to 
rent, lease or purchase and of which at least 50 percent is expected 
to be used by one or more state or other public agencies is subject 
to the prevailing wage requirements of Chapter 39.12 RCW.  
Therefore, use of 63-20 financing for such a project does not avoid 
applicable prevailing wage requirements. 

                                                 
10 The reader is referred to the Capital Projects Advisory Review Board website, at http://www.ga.wa.gov/CPARB/, 
for materials relating to this topic. 
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Documentation Process 
 
The state has standardized its legal and marketing documents for 
general obligation bonds and COPs.  By contrast, documents used 
in a 63-20 financing are unique and tailored to a specific project.  
Instead of using standardized documents, participants in the 63-20 
issue must negotiate terms and conditions in a project 
development agreement; the form of lease to the governmental 
entity; a management contract; and a trust indenture, among 
others.  As mentioned in the Legislative Approval Process section 
above, it is important on several counts that the contracts be 
carefully drafted. 

Unlike the standardized and 
market-recognized documents 
used by the state when it issues 
general obligation bonds or 
COPs, documents for 63-20 
financings are tailored for each 
transaction. 

 

 

 

 

Unlike state general obligation 
bonds and COPs, which are 
issued on a competitive bid 
basis, 63-20 financings are sold 
on a negotiated basis. 

 

  
Method of Sale  
 
When the state sells general obligation bonds or COPs, the 
winning bidder is that underwriting firm which submits the 
lowest responsive bid (the “competitive method of sale”).  By 
contrast, when a 63-20 financing method is used, the underwriter 
is chosen early in the financing process. The cost of the bonds is 
determined on the sale date through negotiation with the 
underwriter (the “negotiated method of sale.”) 
 
Academic reports reveal that studies have shown that the cost 
advantage of the competitive sale method over the negotiated sale 
method can be material.  The table below11 shows the level by 
which negotiated sales rates exceeded competitive sale rates, 
based on studies done from 1979 to 2001.  Note that none of the 
studies concluded that negotiated sales were less costly.  
 

Study
Negotiated Exceeds 

Competitive*
Joehnk & Kidwell (1979) 32 bp
Sorenson (1979) 26.5 – 42 bp
Mease   (1985) up to 76.7 bp
Simonsen & Robbins (1996) 29 – 53 bp
Leonard (1996) (No difference)
Robbins (2000) 35 – 48 bp
Simonsen & Robbins (2001) 17-24 bp

*A basis point (bp) is 0.01%          
 

                                                 
11  Simonsen, Bill, Mark D. Robbins, “Lessons from Research on Municipal Bond Issuance (PowerPoint)Simonsen, 
Bill, Mark D. Robbins, Lee Helgerson, “The Influence of Jurisdiction Size and Sale Type on Municipal Bond 
Interest Rates: An Empirical Analysis,” Public Administration Review, November/December 2001, 709-717. 
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As a result of such studies and other factors, many issuers are 
reconsidering their policies on the choice of sales method. The 
Government Finance Officers Association, an organization with 
16,000 members involved with public finance, is also considering 
revising its guidelines to encourage fewer negotiated sales.  
 
Service Providers 
 
The process of procuring service providers for a 63-20 financing 
differs from that of state bonds or certificates of participation. 
 
Property Manager - Property management generally includes work 
related to maintaining the building, including janitorial functions, 
security, utilities and other basic operations.  
 
When the state issues general obligation bonds or COPs to 
construct public facilities, those facilities are generally operated 
and maintained by the Department of General Administration.  
The state has both the expertise and personnel to perform 
property management.  However, it may elect to contract for these 
services separately from the project financing.  
 
A 63-20 corporation is not staffed to manage the property and 
typically contracts this out for a fee.  For example, the Tumwater 
Office Properties, the name of the issuer of the 63-20 debt to 
finance the building, pays Wright Runstad (a private, for-profit 
company) to manage the property that is leased to the Department 
of General Administration.  The Wright Runstad annual fee is 
$0.75 per square foot, with an annual inflation factor of 2.7 
percent.   

63-20 financings require the 
agency to hire private sector 
service providers to perform 
work that is normally done by 
the state when it issues general 
obligation bonds or COPs. 

The state may have a separate 
desire to sign building 
management contracts with a 
corresponding reduction in state 
FTE counts for building 
services.  

 

 

 
Nonprofit Facilitator and Developer – A developer provides 
assistance in construction negotiations, financing negotiations, 
managing the disbursement of proceeds, inspections and 
oversight in readying the project for occupancy.  A facilitator is an 
entity that has a group tax-exemption letter. It manages the 
process of establishing a single-purpose nonprofit corporation 
(which must have a public purpose) and appointing its board of 
directors.  
 
When a state agency builds a project funded by general obligation 
bonds or COPs, there is no need for a facilitator because no single-
purpose corporation is created.  There is also no need for a 
developer because the Department of General Administration 
generally takes on the tasks of a developer. The state has both the 
expertise and personnel to develop the asset.  GA charges the 
project management cost as an overhead expense to the project.  
Reasonable project management costs may be included in the 
amount financed for the project, at the agency’s discretion.    



 

- 22 - 

 
For the 63-20s, there is both a facilitator and a developer.  The 
Washington Tumwater Office Properties was created by the 
facilitator, National Development Council Housing and Economic 
Development Corporation (HEDC). In the case of most of the 
completed 63-20 financings in Washington, HEDC was selected as 
the nonprofit facilitator and the developer.  The Board of Directors 
of the Tumwater Office Properties, as well as that of each of the 
63-20 financings reported through the survey, can be found in 
Appendix G.  
 
Public entities pay HEDC an upfront developer fee.  In an 
interview, NDC indicated that the fee is negotiated on a 
transaction-by-transaction basis and ranges from 40-75 basis 
points (0.40 percent to 0.75 percent) of the total par amount of the 
bonds issued.  However, fees for the Washington transactions 
surveyed were slightly higher, ranging from 75-100 basis points 
(0.75 percent to 1.00 percent) (see Chapter 6). 
 
Asset Manager - Asset management generally includes work 
related to overseeing budgets, overseeing auditing and 
accounting, overseeing the property manager, and making sure 
debt service payments are made.  
 
When the state issues general obligation bonds or COPs, it 
manages the asset through the work of several agencies.  The state 
has both the expertise and personnel to manage the asset being 
built.   
 
However, a 63-20 corporation is not staffed to perform the asset 
management function and typically contracts out these functions 
for a fee.  With respect to the 63-20s done in the state, HEDC 
receives an ongoing fee for asset management.  Annual asset 
management fees are typically 1 percent of rent or 1 percent of 
gross rent (see Chapter 6). 
 
 
Lease Rates 
 
Comparing the underlying components of a lease payment helps 
identify where cost savings and additional expenses might arise. 
The fee or lease payment may include a rental component that is 
used to accumulate a fund for repairs and replacement (a “rainy 
day fund”), which mitigates the risk of deferred maintenance on 
the building. This practice differs from the standard process in 
Washington under which the Legislature has the authority to 
budget expenditures for maintenance of public buildings. The 
chart shown below highlights the key components of lease rates 

Lease payments in a 63-20 
financing are often used to 
provide for ongoing 
maintenance expenses.   
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and indicates how they are treated under the respective financing 
technique. A full-sized chart appears in Appendix A. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

Components Private Owner 63-20 COP
Local RE tax Included Not on tax rolls Not on tax rolls

Overhead and Profit on 
Debt/Asset Mgmt

Included Included Partially included

Overhead and Profit on Bldg 
Mgmt

Included Included Not included – GA 
handles

Fund for major capital repairs & 
replacements

Included Included Not included – GA / 
Leg determine

Maintenance Included Included Not included – GA 
handles

Cost of obtaining financing 
(issuing debt or obtaining 
mortgage)

Low (mortgage 
fees)

Higher (unique 
contracts; more 
principals)

Mid (standard 
contracts; fewer 
principals)

Interest on loan * Higher interest 
rate – taxable

Low – tax-
exempt

Lowest – tax-exempt

Building
Risk (presumably price is paid 
to shift risk)

Private Private State

Construction profit
Bricks & mortar
Labor

       Prevailing wage law 
       applies

Yes if state has 
at least 50% of 
bldg

Yes if state has at 
least 50% of bldg

Yes

       Subcontractor public 
       work rules apply

No – private 
entity

No – private 
entity

Public work rules 
apply

* Depends upon credit structure

Comparison of Components of Lease Payments
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Chapter 3: Comparing 63-20 Structure to Other 
Structures 
 
Introduction 
 
The structure of a 63-20 financing differs from general obligation 
bonds and certificates of participation in several important ways.  
The chart shown below illustrates some of the differences.  A 
larger version of this chart can be found in Appendix B.  

The most significant financing 
structure differences between 
63-20s, general obligation bonds 
and COPs are 1) state liability 
for debt repayment; 2) asset 
ownership during the lease 
term; and 3) security pledge.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Feature COPs* 63-20 Bonds G.O. Bonds**
Lease term Useful life of 

the property
Useful life of the 
property

Not applicable

urity Lease payments Lease payments Full faith and 
credit of state

appropriation risk Yes Yes No

ership during lease Public Private Not applicable

ership after lease Public Public Not applicable

trol of financing Public Private Public
x-exempt debt (if 

ualified under tax law)
Yes Yes Yes

rocurement process State standards Primarily exempt 
from state 
standards

State standards

ect to debt limit No No Yes / No 
(depending on 
authorization)

ertificates of Participation
eneral Obligation Bonds

Comparing 63-20 Structures to Other Structures

Sec

Non-

Own

Own

Con
Ta
q

P

Subj

*C
**G

 
Key differences are the state’s legal liability for debt repayment, 
asset ownership during the term of the lease, and the security 
pledge for repayment of the obligation.  
 
State Legal Liability  
 
The obligor on 63-20 bonds is the nonprofit corporation that issues 
the bonds, and such a nonprofit corporation is not a state or local 
government unit.  In a typical 63-20 bond financing, the financed 
property would be leased to the state, and the state’s lease 
payments would be used by the corporation to pay debt service 
on the corporation’s bonds that are issued to finance the property.  
If the state has the exclusive beneficial possession and use of at 
least 95 percent of the financed property, the lease typically would 
require the state to pay all costs of operation, maintenance and 

The state would still have some 
legal liability with a 63-20.   
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insurance for the property.  In these circumstances, the state likely 
would have all of the substantial benefits and burdens of 
ownership of the property and be treated as the owner of the 
property for federal tax purposes, even if the nonprofit 
corporation were to retain legal title to the financed property, as in 
the case of 63-20s. 
 
The state, as the lessee of the property, likely would have the 
ordinary liabilities of the project, such as those that would be 
covered under general liability insurance, as determined by the 
terms of the lease agreement.  
 
Security Pledge 
 
Unlike general obligation bonds, one of the requirements of a 
financing contract is that payments can be made only from 
currently appropriated funds or funds not constituting general 
state revenue.  Accordingly, financing contracts are special limited 
obligations that are payable solely from certain identified sources 
and that are subject to certain limitations such as a non-
appropriation clause.  The limited nature of the obligation 
requires clear disclosure that it is not backed by the full faith and 
credit of the state. 

Financing contracts are limited 
obligations, payable solely from 
certain sources and subject to 
non-appropriation.   

 
One of the key decisions in any financing other than general 
obligation bonds is what revenue is pledged to the debt 
repayment.  Since neither COPs nor 63-20s are backed by the full 
faith and credit of the state and do not require that payments be 
made from general state revenue, another pledge of revenue is 
made.  Various revenue sources may be pledged, including a 
dedicated fee or charge; revenue deriving from the operation of 
the project; or general revenues, subject to annual appropriation.  
Unlike COPs, 63-20 financings can be structured such that they are 
non-recourse to the issuer, meaning that repayment depends 
solely on project revenue.  Depending upon the project, this 
pledge may create additional risk to repayment and sometimes 
that risk is reflected in lower credit ratings and higher interest 
costs on the 63-20. 
 
Asset Ownership  
 
One difference between COPs and 63-20 Bonds is that during the 
lease term for a 63-20 financing, project ownership and control of 
the financing are held by a private entity. On the other hand, an 
agency participating in a COP has title, but there is a site lease lien 
interest that extends for five years longer than the financing term 
(to assure time is available to make good on payment to 
bondholders in the event where the agency fails to make timely 
debt service payments). As described in Chapter 1, the site lease is 
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momentarily held by the nominal lessor (currently, WFOA), and 
then is signed over to the fiscal agent acting as trustee.  A 
Termination of Site Lease would be filed to remove the lien at the 
end of the financing period or when the lease is legally defeased. 
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Chapter 4: Comparing 63-20 Debt with Authorized 
State Debt 
 
Debt in Washington State 
  
Article VIII, Section 1(d) of the state Constitution defines state 
debt to mean borrowed money represented by bonds, notes or 
“other evidences of indebtedness” which are either (1) secured by 
the full faith and credit of the state, or (2) “required” to be repaid, 
directly or indirectly, from “general state revenues,” and which 
are incurred by the state, any department, authority, public 
corporation or quasi-public corporation of the state, any state 
university or college, or any other public agency created by the 
state.  Under Article VIII, Section 1(i) of the State Constitution, the 
Legislature must prescribe all matters relating to the contracting 
of state debt by the favorable vote of 60 percent of the members 
elected to each house.  With respect to obligations that constitute 
state debt, Article VIII, Section 1(j) of the state Constitution 
provides that the Legislature “shall provide by appropriation for 
the payment” of principal and interest on all such debt as it falls 
due, but in any event any court of record may compel such 
payment. 
 

To be counted as state debt 
requires a pledge of the “full 
faith and credit of the state” or a 
requirement that repayment be 
made from general state 
revenues. 

Section 1(d) of Article VIII goes on to clarify that obligations for 
the payment of current expenses of state government and certain 
other specific obligations, such as voter-approved debt, are not 
included under the constitutional definition of “debt.” 
Accordingly, if the state borrows money and its repayment is 
backed by either the full faith and credit of the state or a 
requirement that payment be made from general state revenues, 
the state has contracted debt unless a specific constitutional 
exemption applies. 
 
In addition to having the power to issue debt, Washington has the 
power to enter into financing contracts.  Under Chapter 39.94 
RCW, a “financing contract” includes conditional sales contracts, 
financing leases, and lease-purchase contracts for the use and 
purchase of real or personal property and whose terms require 
them to be treated as financing or capital leases rather than “true 
leases” (See Chapter 2) for accounting purposes.  One of the 
requirements of a financing contract is that payments under the 
contract can be made only from currently appropriated funds or 
funds not constituting general state revenue.  Accordingly, 
financing contracts are special limited obligations that are payable 
solely from certain identified sources and that are subject to 
certain limitations such as a non-appropriation clause.  The 

Repayment of financing 
contracts can only be made from 
annual appropriations or from 
sources other than general state 
revenue.  
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limited nature of the obligation requires clear disclosure that it is 
not backed by the full faith and credit of the state. 
 
For a listing of state current obligations, please refer to Appendix 
F, which includes an excerpt from the State of Washington 
Comprehensive Annual Financial Report for the year ended June 
30, 2005.  
 
Debt Limit  
 
In addition to defining debt, the Washington State Constitution 
limits the amount of state debt, using a formula established by 
law.  The amount of debt for which the state can contract is 
limited by Article VIII section 1(b) such that the “aggregate debt 
contracted by the state shall not exceed that amount for which 
payments of principal and interest in any fiscal year would 
require the state to expend more than nine percent of the 
arithmetic mean of its general state revenues for the three 
immediately preceding fiscal years as certified by the treasurer.” 
In addition to the debt limit set forth in the Constitution, there is 
also a statutory debt limit set forth in RCW 39.42.060 that 
prohibits the issuance of any debt that would cause the “aggregate 
debt contracted by the state to exceed that amount for which 
payments of principal and interest in any fiscal year would 
require the state to expend more than seven percent of the 
arithmetic mean of its general state revenues, as defined in RCW 
39.42.070, for the three immediately preceding fiscal years as 
certified by the treasurer in accordance with RCW 39.42.070.” The 
definitions of “debt” and “general state revenue” are not exactly 
the same for the purposes of computing the constitutional debt 
limit and the statutory debt limit, but the basic concept is that the 
statutory debt limit was intended to be more restrictive than the 
constitutional debt limit. 

Both the state constitution 
and statute limit the 
amount of state debt that 
can be issued.  

 
General obligation bonds are subject to the state debt limit.  
Certificates of participation are not subject to the state debt limit 
based on case law (the Department of Ecology case – see Chapter 2).  
With regard to 63-20 bonds, the Office of the Attorney General has 
opined that, assuming compliance with all of the requirements for 
issuing 63-20 bonds and for entering into and authorizing a 
financing contract in support of those bonds, the limited 
obligation created by a financing contract that supports 63-20 
bonds is similar to the limited obligations created by financing 
contracts under which COPs are issued.  As such, based on case 
law (Department of Ecology), 63-20s create a limited obligation that 
would be outside the definitions of debt authorized in Article VIII 
of the Washington State Constitution. 

The Office of the Attorney 
General has opined that 
financing contracts, 
including COPs and 63-
20s, are not subject to the 
state debt limit due to the 
state’s limited obligation.  

 
 

http://www.leg.wa.gov/rcw/index.cfm?fuseaction=chapter&chapter=39.42&RequestTimeout=500#rcw39.42.070#rcw39.42.070
http://www.leg.wa.gov/rcw/index.cfm?fuseaction=chapter&chapter=39.42&RequestTimeout=500#rcw39.42.070#rcw39.42.070
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Current State Obligations 
  
The state’s current obligations consist primarily of general 
obligation bonds and certificates of participation, although in 
unique circumstances revenue bonds have been used. The 
programs for the state’s general obligation bonds and COPs are 
well-known in the municipal marketplace.  Documentation is 
standardized and credit ratings are well-established.  Because of 
this, the financings are sold on a competitive bid basis, whereby 
the underwriter offering the lowest interest cost to the state on the 
bond sale date is awarded the bonds/certificates.   

The state primarily issues COPs 
and general obligation bonds, 
which have broad name 
recognition in the municipal 
marketplace. 

 

 

63-20 financings are considered 
“story bonds” and typically 
have no name recognition in the 
municipal marketplace.  

 

 

 

 

 
By contrast to the state’s general obligation bonds and COPs, 63-
20 financings offered for the benefit of Washington, each with its 
own newly established nonprofit issuer, are inherently not as 
well-known in the municipal market.  This is not unique to 
Washington.  Typically, 63-20 financings are known as “story 
bonds,” in which the issuer is not yet known, or, as in the case of 
63-20s, is created solely for the purpose of a single financing.  The 
sole state financing completed as a 63-20 obligation during the 
period from 2000 to 2005 was a transaction to fund the costs to 
build the Tumwater Office Building12.  The bonds were sold on a 
negotiated bid basis, whereby the underwriter was appointed 
early in the financing process. 

                                                 
12 The sole financing contract noted above does not include 63-20 financing contracts entered into by one of the state 
research universities where repayment is not from general state revenues.  
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Chapter 5: Inventory of 63-20 Financings 
 
Inventory of 63-20 Transactions in Washington 

 
The Office of the State Treasurer surveyed underwriters, issuers and bond counsel in the state 
to inventory the 63-20 financings that have been completed since January 1, 2000.  The following 
table lists each of the reported financings, its purpose, sale date, and par amount. In addition, 
the table identifies the firms that participated in these completed financings.  Although we 
include information on 63-20 financings completed by local governments, this report is directed 
only to the use of 63-20s by state agencies other than research universities. A larger version of 
this table can be found in Appendix C.  
 
A total of eight financings have been completed since January 1, 2000, by five governmental 
entities.  The University of Washington completed three 63-20 financings, King County 
executed two 63-20 financings, and the State Department of General Administration, the City of 
Redmond and the Highlands Sewer District each completed one.   
 
As can be seen in the below table, one bond counsel firm, Preston Gates and Ellis, has served on 
every 63-20 financing in Washington during the period.  One underwriter, Lehman Brothers, 
has served on seven of the eight financings; Bank of America underwrote one. Four different 
developers have been involved in the transactions. The boards of directors of each of these 
financings can be found in Appendix G. 

Entity Issuer Purpose Sale Date  Par Amount 
Under-
writer(s)

Bond 
Counsel Developer

City of Redmond Redmond 
Community 
Properties

City Hall 03/25/04  $    39,230,000 Lehman Brothers Preston 
Gates & Ellis

Wright Runstad 
Associates

Department of 
General 
Administration

Tumwater Office 
Properties

State office building 01/07/04        56,805,000 Lehman Brothers Preston 
Gates & Ellis

Wright Runstad 
Associates

Highlands Sewer 
District, King County

Highlands 
Community 
Facilities 
Association

Highlands Sewer District Project 12/14/04          4,450,000 Bank of America Preston 
Gates & Ellis

The Highlands

King County Broadway Office 
Properties

Land, office building and garage 10/24/02        62,540,000 Lehman Brothers Preston 
Gates & Ellis

Opus Northwest

King County Goat Hill Properties Office building and garage 01/20/05      101,035,000 Lehman Brothers, 
Citigroup, Siebert 
Brandford & Shank

Preston 
Gates & Ellis

Wright Runstad 
Associates

University of 
Washington

Radford Court 
Properties

399 unit rental student housing 
project including surface parking 
and amenities

09/26/00        53,125,000 Lehman Brothers Preston 
Gates & Ellis

Lorig 
Associates, LLC

University of 
Washington

University of 
Washington Alumni 
Association

Refunding of bonds initially sold 
in 1994 to acquire a building 
consisting of medical clinics, 
office facilities and underground 
parking

10/17/01        19,855,000 Lehman Brothers Preston 
Gates & Ellis

N/A 
(Refunding)

University of 
Washington

25th Avenue 
Properties

146 unit rental student housing 
project including underground 
parking and amenities

03/12/02        34,085,000 Lehman Brothers Preston 
Gates & Ellis

Lorig 
Associates, LLC

63-20 Transactions from January 1, 2000 through August 31, 2005
Survey Results as of 9/28/2005

 



 

- 31 - 

 
Chapter 6: Benefits and Costs of 63-20 Financings 
 
There was much agreement that 63-20s should be used only when 
any additional costs in the financing and issuance would be offset 
by even greater savings in construction costs. Members also 
discussed the importance of ensuring that a 63-20 is used only if 
the Legislature is comfortable with any forfeiture of the policy 
objectives for which the public works laws were established, such 
as a loss of transparency. In order to reliably weigh those costs 
and benefits, quantitative data is required. 
 
To that end, staff both interviewed and surveyed issuers and other 
market participants in Washington and conducted independent 
research.  Based on the conversations, research and survey 
responses, we were unable to obtain any data to support or refute 
whether or not 63-20s are consistently achieving their stated 
benefits of construction cost savings. However, all the market 
participants agree that the financing costs for the 63-20s are higher 
than those for general obligation bonds or COPs.  
 
Stated Benefits of 63-20 Financings 
 
Based on interviews with the public entities in Washington that 
have used 63-20 financings, the most commonly stated benefits of 
63-20s are those which arise from the project contracting/delivery 
method, which is only available to the public entity because it has 
chosen to use a private nonprofit entity as the issuer. These 
benefits are discussed below. 

The benefits stated by users of 
63-20 financings derive from the 
project contracting and delivery 
method, and not from the 
financing structure. 

 

63-20 financings allow certain 
projects to proceed when the 
Legislature is not in session to 
approve projects. 

 
Timing flexibility - Agencies which are not required to seek 
legislative approval for certain financing contracts (see footnote 8) 
claim that one of the stated benefits of the 63-20 financings is that 
they permit the agency to take advantage of opportunities as they 
arise, without having to wait for the Legislature to convene and 
complete a financing approval process.   
 
A University of Washington case study illustrates this benefit.  In 
1999, the university had the opportunity to acquire a medical 
research facility near campus.  In order to be considered a credible 
buyer, the university had to demonstrate that it could get 
approval and close in a timely manner.  Unfortunately, the 
opportunity arose while the Legislature was not in session, and 
the university was not able to wait until the next session for 
approval to issue general obligation bonds or COPs.  By using a 
private nonprofit corporation to issue 63-20 bonds, the university 
did not need to wait for legislative approval.  Instead, it sought 
Board of Regents approval for the use of a 63-20 financing.  
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Expedited completion compared to conventional project delivery methods 
- Proponents of 63-20s indicate that their use enables the public 
entity to expedite project completion as compared to project 
delivery methods authorized under state law.  In Chapter 1, we 
identified and defined four project delivery methods.13  Three of 
these methods can be used by most issuers of general obligation 
bonds and certificates of participation. However, the fourth 
method can only be used by an entity which is not subject to state 
public works laws, such as a private, nonprofit corporation.  

No reports were found to 
support or refute the claim that 
the project delivery method 
which can be accessed by using 
a 63-20 financing actually 
results in expedited project 
completion (except when related 
to Legislative approval as noted 
above.) 

 
A recent study released by the Joint Legislative Audit and Review 
Committee (JLARC) 14 examined the topic of expedited 
completion with respect to the state’s use of GC/CM contracting.  
The JLARC report concludes that “…using the GC/CM 
contracting method can result in less schedule growth than 
DBB.”15 (p. 21) This supports the assertion that a non-conventional 
project delivery method may expedite completion when 
compared to the DBB method; however, the report does not 
address whether this is true of the design-build-finance method of 
project delivery.   
 
None of the public entities that have used a nonprofit issuer to 
complete a 63-20 financing in Washington, nor HEDC or NDC, 
have presented reports showing a correlation between the 
financing structure and expedited completion, despite requests 
from the State Treasurer to submit such evidence. Based on our 
research, we have concluded that there is currently insufficient 
information to support or refute the assertion that the design-
build-finance method expedites project completion. Moreover, we 
believe that if the benefit is indeed proven, it arises not from the 
63-20 structure, but rather can be traced to the fact that the private 
issuer is not subject to public works laws.   

No reports were found to 
support or refute the claim that 
the project delivery method 
which can be accessed by using 
a 63-20 financing reliably 
results in lower construction 
costs. 

 
Reduce project costs - Proponents of 63-20s indicate that their use 
may result in lower overall project costs.  This appears to be 
primarily made possible by the fact that the private nonprofit is 
not subject to public works laws.  This difference allows the 63-20 
issuer to 1) select the design-build-finance project delivery method 
that a state agency cannot; and 2) allows freedom in the selection 
of subcontractors. It may be noted that assertions of project cost 

                                                 
13 The four project delivery methods are (1) design-bid-build; (2) design-bid-build; (3) general 
contractor/construction manager (GC/CM); and (4) design-build-finance (or lease-developer.)  
14 Report 05-09 entitled An Assessment of General Contractor/Construction Manager Contracting Procedures, 
published by the State of Washington Joint Legislative Audit and Review Committee (JLARC) June 22, 2005, 
http://www1.leg.wa.gov/JLARC/Audit+and+Study+Reports/2005/05-9.htm  
15 The report does point out that the GC/CM projects examined, similar to DBB projects, came in slightly over their 
planned schedules. (p 21) 
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savings have been made during a relatively low-inflation 
economic period, ranging from 2000 to early 2005, during which 
wage increases have been constrained and cost inflation has been 
moderate.  
 
The JLARC study referenced above also examined the cost issue 
with respect to GC/CM projects.  The report states that “without 
comparable claims data for DBB projects, it is not possible to 
conclusively determine whether the GC/CM contracting method 
results in (such) reduced costs.” (p. 3) The report concludes that 
“GC/CM increases preconstruction and, in some cases, 
management costs.  Impact on change orders, claims and litigation 
is inconclusive.” (p. 28)  Again, the JLARC study does not address 
the design-build-finance method of delivery.   
 
None of the public entities that used a nonprofit issuer to 
complete a 63-20 financing in Washington, nor HEDC or NDC, 
has presented reports showing a consistent correlation between 
the financing structure and associated lease-developer project 
delivery method and project cost savings, despite requests from 
the State Treasurer to submit such evidence.  
 
As a result the committee faced the difficult task of determining 
what weight to give to the anecdotal reports of cost savings. 
Indeed this was perhaps the most contentious point in the 
committee’s discussions. As always with anecdotal claims 
questions arise:  How to generalize from a specific case?  Were 
only the successful projects reported?  Or, might the claims be 
unintentionally influenced by subjective evaluations – for 
example, a subjective perception that a more cooperative 
atmosphere existed which resulted in a claim that there was a 
reduction (but an unquantified reduction) in change orders?  

The committee faced the 
difficult task of determining 
what weight to give to the 
anecdotal reports of cost 
savings. 

 
Interestingly, GA provided information on change orders and 
claims history that could be used to quantify and compare target 
and actual benefits on the Tumwater Office Building from these 
sources.  GA said that on Engineering and Architectural Services-
managed projects “change orders were about 3 percent of the 
project cost and claims amounted to 0.6 percent of the project cost 
(on average).”  This was consistent with other reports where the 
range of change orders was between 2 percent and 5 percent of 
project cost.16  Since many proponents of the lease-developer 
project delivery method point to the reduction in change orders as 

                                                 
16 Staff research to provide perspective on cost of change orders found reports posted on websites sponsored by the 
California Department of Corrections that reported 2 percent to 3 percent on new projects and up to 10 percent on 
remodel and phased projects; Association for Facilities Engineering that reported 3 percent to 4 percent; Building 
and Construction Trades Department of the AFL-CIO that reported 2.08 percent; and National Real Estate 
Investors that reported nearly 5 percent of a project’s cost. 
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a significant source of savings, this allows a way of calculating 
some of the potential construction savings available to offset the 
higher financing costs. (For example, taking 3 percent of the 
Tumwater Office Building project costs gives us the expected cost 
of change orders: $1.34 million.  Similarly, for claims: $267,000.  If 
the lease-developer project delivery method could reduce change 
orders and claims to $0, then a maximum target savings of $1.6 
million could be identified from these sources. Actual 
performance could be later measured against this projection.)  
 
Currently, however, we found insufficient information to support 
or refute the assertion that the design-build-finance method 
reduces project costs. Moreover, we believe that if the benefit is 
indeed proven, it arises not from the 63-20 structure, but rather 
can be traced to the fact that the private issuer is not subject to 
public works laws.  The committee believes the Legislature should 
direct research into those laws to determine if they should be 
modified. Again, the goal is to maximize total cost savings: ideally 
state agencies should be able to use both the lowest-cost financing 
and the lowest-cost project-delivery method consistent with the 
state’s policy directives, such as competition and transparency. 
The committee also encourages the collection of data that would 
enable performance measures. 

The committee encourages 
the Legislature to evaluate 
public works laws and 
require data collection that 
would enable performance 
measures on capital 
projects. 

 
Substitution of private resources and personnel for constrained public 
resources - Nearly all of the 63-20 financings undertaken in 
Washington since 2000 have employed National Development 
Council.  NDC is a 501(c)(3) nonprofit corporation which assists 
governments in exchange for a fee.  NDC has a sister entity that 
operates as a single-asset corporation with a group tax-exemption 
letter.  The sister entity is NDC Housing and Economic 
Development Corporation (HEDC).  NDC and/or HEDC act as a 
developer and as an asset manager for public sector projects.  
NDC believes it brings value by providing professional expertise 
that may be lacking in the public sector, in areas ranging from 
project management to contract negotiations. 
 

It is important that the project 
contracts grant the public 
agency an appropriate 
measure of supervision and 
control throughout the life of 
the project since the private 
party has no long term equity 
interest in the project to 
protect. 

Normally, project development and asset management are 
handled by municipal employees.  For example, the Department 
of General Administration provides these services for state 
agencies.  However, smaller local issuers may not be adequately 
staffed.  At least one of the users of the 63-20 financing (a local 
city) indicated that it lacked the in-house skills to manage the 
project development17.  
 
It is only at the end of the lease, when the public agency acquires 
title to the building, that the adequacy and performance of the 

                                                 
17 Please note that the recommendations in this report deal with state agencies. 
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management and maintenance contracts can be fully evaluated. 
Indeed, one of the survey respondents provided a link to a 
website (http://www.fhwa.dot.gov/ppp/dbfo_6320.htm) 
offering a resource document with this advice: “…since in a tax-
exempt transaction, the private party has no long-term equity 
interest in the project to protect, it is important that the project 
contracts grant the public agency participant an appropriate 
measure of supervision and control throughout the life of the 
project.” 
 
Risk shifting to private sector - Proponents of 63-20s indicate that 
their use may shift risk to the private sector.  There are several 
forms of risk to consider – construction risk, operating risk, 
building maintenance and default risk, among others.   

The risk transfer benefits stated 
by public entities that have used 
63-20 financings derive from the 
project contracting and delivery 
method, and not from the 
financing structure. 

 
The JLARC study, referenced above, examined the construction 
risk issue for GC/CM projects.  The report concludes that “some 
owners may believe more risk is being shifted to GC/CM than is 
occurring. “ (p 23) With respect to construction risk, we note once 
again that the determinant of risk transfer is the project-delivery 
method and not the form of the financing. The key link is that the 
private nonprofit issuer is not subject to public works laws. The 
work being done by Capital Projects Advisory Review Board in 
investigating the fairness of the risk shift is encouraged. (See 
footnote 10 above.) 
 
Perhaps more compelling is the risk transfer associated with the 
method of financing.  If a project is financed using general 
obligation bonds or COPs, the public entity bears the risk of 
making debt service payments, regardless of the revenue 
generated by the project.  However, under a 63-20 financing, the 
financing obligation may be structured as non-recourse.  This 
means that the sole source of payment may be the project revenue 
or dedicated fee revenue, if applicable.  Bondholders, rather than 
the state, bear the risk that there might be insufficient funds to 
repay the debt. 
 
Access to new sources of private capital - Representatives of the 
University of Washington report they have used a 63-20 to enter 
into public/private partnerships for student housing.  Lacking the 
resources to convert an existing building, the university was able 
to find a private developer to complete construction and to 
manage the housing.  In this example, the university believes the 
financing structure lowered both its cost and financial risk. A 
university representative said 63-20 financings are used only 
when an enterprise revenue stream is available for repayment.  

http://www.fhwa.dot.gov/ppp/dbfo_6320.htm
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Costs of 63-20 Financings 
 
Besides higher financing and issuance costs associated with 63-
20s, the committee received reports of other disadvantages 
including loss of transparency and loss of central administrative 
oversight. (The latter discussed in Chapter 7.)  The committee also 
learned of some potential legal issues. 

 

 

 

63-20 financings are more 
expensive than general 
obligation bonds or COPs… 

 

 

….with higher costs of 
issuance…. 

 

 
Although financing costs are not the only project costs, they can 
be significant. Users of 63-20 bonds agree that the financing 
vehicle is more costly, both in terms of costs of issuance and 
interest rates.  Costs of issuance are those costs which arise in 
bringing the securities to the marketplace, and include attorney 
fees, financial advisors, rating agency fees, and preparation and 
publishing of the official statements, among others.   
 
Higher costs of issuance - A 63-20 financing leads to higher costs of 
issuance in various areas, including legal fees and rating fees, 
among others. By contrast to the standardized documents used by 
the state for general obligation bonds or COPs, documents in a 63-
20 financing are tailored to the project and the transaction.   This 
additional work leads to higher legal fees.  In addition, non-
recourse 63-20 financings can be viewed by rating agencies and 
investors as more complex and less secure than general obligation 
bonds or COPs.  This is partly because the 63-20 property owner is 
a single-asset corporation. Since bankruptcy and corporate risk are 
characteristics of private companies, but not public entities, this 
leads to a weaker credit and the need for the rating analysts to 
spend more time reviewing bond documents.   
 
The Office of the State Treasurer collected cost-of-issuance 
information on each of the 63-20 financings completed in 
Washington since 2000.  The information was entered into the 
following table and compared to the cost of a hypothetical general 
obligation bond financing and a hypothetical COP financing, 
based on the state’s published fee schedule and historical costs.   
 
Costs of issuance are often compared on a “per bond” basis, 
meaning the cost per $1,000 of bonds issued.  For the 63-20 
financings surveyed, total costs of issuance (including the 
underwriters’ fee or “discount”) ranged from $19.38 to $52.34 per 
bond.  This is compared to an estimated $7.33 per bond for 
general obligation bonds and an estimated $13.65 per bond for 
COPs. The full-sized chart appears in Appendix D. 
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 Total Cost of 

Entity/Issuer  Par Amount 
 Underwriters 

Discount  Insurance 
 Non-profit 
Upfront Fee 

 Other Cost 
of Issuance  Total 

 Issuance and 
Discount 

City of Redmond /  $      39,230,000                244,246         297,000           448,876          224,655        673,531            1,214,777 
Redmond 
Community 
Properties

                     6.23               7.57               11.44                5.75            17.17                   30.97 

Dept. of General  $      56,805,000                298,226                    -           426,038          376,414        802,452            1,100,678 
Admin / Tumwater 
Office Properties

                     5.25                    -                 7.50                6.63            14.13                   19.38 

Highlands Sewer  $        4,450,000                  66,750                    -                       -            44,500          44,500               111,250 
Dist., King Co. / 
Highlands Comm. 
Facilities Assn.

                   15.00                    -                       -              10.00            10.00                   25.00 

King County /  $      62,540,000                279,491         458,000           469,050          801,900     1,270,950            2,008,441 
Broadway Office 
Properties

                     4.47               7.32                 7.50              12.82            20.32                   32.11 

King County /  $    101,035,000                472,642         702,000           757,763       1,337,761     2,095,524            3,270,166 
Goat Hill Properties                      4.68               6.95                 7.50              13.24            20.74                   32.37 

University of  $      53,125,000                363,800      1,699,849           398,438          318,219        716,656            2,780,305 
Washington / 
Radford Court 
Properties

                     6.85             32.00                 7.50                5.99            13.49                   52.34 

University of  $      19,855,000                104,574         289,000                       -          163,111        163,111               556,685 
Washington / UW 
Alumni Association 
(Refunding)

                     5.27             14.56                       -                8.22              8.22                   28.04 

University of  $      34,085,000                204,169         896,000           255,638          364,238        619,876            1,720,045 
Washington / 25th 
Avenue Properties

                     5.99             26.29                 7.50              10.69            18.19                   50.46 

Office of the State  $      50,000,000                350,050         200,000                       -          132,500        132,500               682,550 
Treasurer / COP*                      7.00               4.00                       -                2.65              2.65                   13.65 
Office of the State  $      50,000,000                187,000         141,000                       -            38,500          38,500               366,500 
Treasurer / 
Reimbursable Bond*

                     3.74               2.82                       -                0.77              0.77                     7.33 

*Hypothetical issuance.  Cost based upon average cost for the 01/01/2003 through 09/30/2005 period - all inclusive.

 Cost of Issuance 

63-20s - Cost of Issuance and Underwriters Discount
63-20 Transactions from January 1, 2000 through August 31, 2005

(Dollar Amounts and Dollars per Thousand)

 

….with higher borrowing 
rates, and…. 

 

 
 
Higher borrowing rates - Market participants agree that the interest 
rates on 63-20 financings are higher than rates for general 
obligation bonds and COPs.  Many industry participants believe 
that the trading differential reflects the difference in credit quality.  
In January 2004, 63-20 lease revenue bonds were issued by 
Tumwater Office Properties, a nonprofit newly formed on behalf 
of the state Department of General Administration to fund the 
Tumwater Office Building.  At the time, it was acknowledged that 
the 63-20 financing could result in interest rates 30 basis points 
(0.30 percent) higher than rates on state COPs.  The university 
estimates the same pricing differential (interest rates) for its 63-20 
projects.  
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Higher ongoing fees - Unlike general obligation bonds or COPs, 63-
20s include payment of ongoing asset management fees to a 
private corporation in the lease payment.  For more conventional 
state issues, all work related to asset management is handled by 
the Department of General Administration.  As can be seen in the 
chart below, the NDC/HEDC asset management fees are typically 
1 percent of rent or 1 percent of monthly gross rent.  

….with higher ongoing fees.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

Entity Issuer
Asset

Manager Ongoing Fees
City of Redmond Redmond Community 

Properties
NDC* Asset Management Fee equal to 

1% of "Monthly Rent" and 
"Additional Rent"

artment of General 
inistration

Tumwater Office Properties NDC* Asset Management Fee equal to 
1% of "Monthly Rent"

Dep
Adm

Highlands Sewer District, 
King County

Highlands Community 
Facilities Association

n/a n/a

ng County Broadway Office Properties NDC* Asset Management Fee equal to 
1% of "Monthly Rent"

ng County Goat Hill Properties NDC* Asset Management Fee equal to 
1% of "Monthly Rent"

niversity of Washington Radford Court Properties NDC* Asset Management Fee equal to 
1% of "Gross Rent"

niversity of Washington University of Washington 
Alumni Association

n/a n/a

University of Washington 25th Avenue Properties NDC* Asset Management Fee equal to 
1% of "Gross Rent"

63-20s Nonprofit Ongoing Fees
63-20 Transactions from 01/01/00 - 08/31/05

ational Development Council

Ki

Ki

U

U

 * N

 
 
Overall Financing Impact of Interest Rates, Costs of Issuance and 
Ongoing Fees - Although the individual difference in costs of 
issuance, interest rates and ongoing fees might appear small, the 
aggregate impact on a project can be significant.  To illustrate the 
point, subsequent to the issuance by Tumwater Office Properties, 
the State Treasurer compared the actual 63-20 financing costs to a 
hypothetical state COP financing, using the established state fee 
schedule and historical borrowing rates.  The State Treasurer 
concluded that if the financing had been completed as a COP, the 
estimated gross savings (assuming a level debt structure) would 
have been $10.9 million ($4.0 million net present value savings).   
 
The Department of General Administration provided a 
comparison of the actual cost of the Tumwater Office Building 
versus the use of COPs.  The comparison labeled “Comparison of 
Costs of Tumwater Office Building Construction and Financing 
As a COP Project and the Actual 63-20 Project,” provided to OST 
on December 13, 2005, has been attached in Appendix E.  Note 



 

- 39 - 

that the GA comparison shows that COPs would have been less 
costly than the actual cost of the 63-20, even after including the 
construction cost benefit.  Specifically, the annual payment for a 
COP project would have been lower than the 63-20 as shown in 
the table below: 
 

COP Project 
Financed At 
Completion 
(Assuming 
$52,330,000 

"Project" Budget)

COP Project 
Financed At 

Inception 
(Assuming 
$52,330,000 

"Project" Budget)

Actual Tumwater 
Financing 

(Assuming 
$52,330,000 

"Project" Budget)
Excel Based Annual 
Payment over 25 years at 
Hattori Interest Rate 
Differences

$3,837,111.34 $3,932,197.60 $3,956,802.51

Assuming the Project Costs and Financing Costs Above - 
What Would Be The Annual Payments

 
Source: Department of General Administration 
 
The annual difference totaled over the 25 years amounts to 
$615,122.70 to $2,992,279.19 in favor of COPs.  The GA 
comparisons have not been verified by the committee or OST staff. 
 
Risk from Potential Legal Issues – The loss of transparency is a 
potential legal risk in using 63-20 financings. This was mentioned 
in the response of Orrick, Herrington & Sutcliffe, LLP (a nationally 
recognized bond counsel firm) to the survey18 (“the Orrick 
memo”) distributed by staff.  Orrick points out that nonprofit 
corporations have broad powers. Unlike a public agency, the 
nonprofit issuer of a 63-20 financing “is not subject to open public 
meeting, public disclosure, competitive bidding, prevailing wage, 
public purpose, jurisdictional, or other restrictions on the exercise 
of their powers.” For public officials and citizens who rely upon 
these limitations to ensure transparency and an open process, 
their lack raises concern about state control over public projects. 
 
The Orrick memo also alerted the committee to the possibility that 
a single purpose nonprofit issuer on behalf of the state might not 
continue to “observe the appropriate corporate formalities such as 
having required annual meetings…” The performance of these 
duties is outside the state agency’s control. 

                                                 
18 Memorandum prepared by Orrick Herrington & Sutcliffe, dated December 21, 2005. 
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Property Taxes 
 
The Attorney General’s Office previously has provided informal 
written advice19 on the application of the state property tax to real 
property on which improvements are constructed with proceeds 
of 63-20 bonds or COPs where the property is leased under a 
financing lease to a state or local government unit.  In general, it 
was concluded that, so long as the property is leased to a state or 
local government under a financing lease, including during the 
construction period, the property would be regarded as exempt 
property under RCW 84.36.010. That advice is summarized below. 

Buildings financed under both 
63-20s and COPs are exempt 
from state property taxes if, by 
virtue of the financing contract, 
the property can be treated as 
being owned by the state or local 
government unit.   

Title to land held by governmental unit — If the land is owned by the 
state or local government unit and leased under a ground or site 
lease to a nonprofit corporation, which issues 63-20 bonds to 
finance a building on the land, and the land and building then are 
leased back to the state or local government unit under an 
absolutely net financing lease20, then the property (land and 
building) is treated as owned by the state or local government unit 
and exempt from property taxes. 
 
The result is the same when the building is financed with 
proceeds of COPs in the financing lease of the state or local 
government unit rather than with proceeds of 63-20 bonds issued 
by the nonprofit corporation.  RCW 84.36.010(1) specifically 
provides that “...all property under a financing contract pursuant 
to chapter 39.94 RCW...is exempt from taxation.” 
 
The property tax exemption would not be available during the 
period, if any, that the financing lease is not in effect, and the state 
or local government unit is not treated as the owner of the 
property.  Also, the fact that the nonprofit corporation may 
manage the building under a management or service contract 
with the state or local government unit would not by itself affect 
this conclusion, depending on all the facts and circumstances. 
 
Title to land held by nonprofit corporation - If the land is owned by a 
nonprofit corporation that issues 63-20 bonds to finance a building 
on the land, and the land and building is leased to a state or local 
government unit under an absolutely net financing lease, then the 
property (land and building) is treated as owned by the state or 
local government unit and exempt from property taxes even 
though title to the land is held by the nonprofit corporation. 

                                                 
19 Letter dated October 22, 1998, from Leland T. Johnson, Sr. Assistant Attorney General, Revenue Section, to 
Hugh D. Spitzer, Foster Pepper & Shefelman PLLC. 
20 We assume that the term “absolutely net financing lease” as used by the Attorney General in this advice referred 
to a lease under which the governmental entity is fully responsible for all costs and expenses of operating and 
maintaining the leased property, such as insurance, all utilities and taxes, if any.  
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The result is the same where the building is financed with 
proceeds of COPs in the financing lease of the state or local 
government unit rather than with proceeds of 63-20 bonds issued 
by the nonprofit corporation.  RCW 84.36.010(1) specifically 
provides that “...all property under a financing contract pursuant 
to chapter 39.94 RCW...is exempt from taxation.” 
 
Again, the property tax exemption would not be available during 
the period, if any, that the financing lease is not in effect, and the 
state or local government unit is not treated as the owner of the 
property.  Also, the fact that the nonprofit corporation may 
manage the building under a management or service contract 
with the state or local government unit would not by itself affect 
this conclusion, depending on all the facts and circumstances. 
 
State Leasehold Excise Taxes21

 
Ground or site lease to nonprofit corporation - In most 63-20 or COP 
financings, the nonprofit corporation is obligated to pay only a 
nominal rent under the ground or site lease of the land on which a 
building is to be constructed.  RCW 82.29A.130(8) provides an 
exemption for the leasehold excise tax where annual taxable rent 
is less than $250. 

State leasehold excise taxes may 
be found to apply to projects 
financed through a 63-20.  

 
More generally, in the circumstances described above under 
which the state or local government unit leases back the land and 
building under an absolutely net financing lease and therefore is 
treated as the owner of the property, the leasehold excise tax is 
treated as inapplicable because the only purpose of the ground or 
site lease is to function as an integral part of the financing 
transaction for the state or local government unit and not to 
provide substantive use of the property to the nonprofit 
corporation. 
 
There has been neither legislation nor case law that gives direction 
on the applicability of the state leasehold excise tax to a private 
corporation which is involved, under a management agreement, 
in the management of a building financed through a 63-20.  As 
such, Department of Revenue and county assessors may take the 
position that the leasehold excise tax would apply, and the 
Department of Revenue may impute a taxable contract rent that is 

                                                 
21 Under RCW 82.29A.030, the leasehold excise tax is imposed at the rate of 12 percent of taxable contract rent paid 
by nongovernmental persons for the use and occupancy of publicly owned real or personal property through a 
leasehold interest. Under RCW 82.29A.040, a county is authorized to impose a leasehold excise tax at a rate of up to 
6 percent, and a city is authorized to impose a leasehold excise tax at a rate of up to 4 percent. The amount of any 
city tax is credited against any county tax, and both city and county taxes are credited against the state tax, so that 
the total tax on taxable rent in any such lease transaction cannot exceed 12 percent. 
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greater than a nominal stated rent under the ground or site lease, 
in circumstances where the nonprofit corporation uses its 
leasehold interest in the property for its own independent 
activities and derives revenue in amounts greater than reasonably 
necessary to defray the costs of financing and, where applicable, 
operation and management of the building constructed on behalf 
of the state or local government unit. 
 
Title to land held by nonprofit corporation - In circumstances where 
the nonprofit corporation owns the land on which a building is to 
be constructed, and the land and building is leased to a state or 
local government unit under an absolutely net financing lease, the 
leasehold excise tax would not apply because there is no ground 
or site lease to the nonprofit corporation. 
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Chapter 7: Impact of 63-20s on Administration of 
State Obligations 
 
To date, the Office of the State Treasurer (OST) has not played a 
role in 63-20 financings on behalf of state agencies except in its 
role as provider of administrative support to the State Finance 
Committee.  As mentioned earlier, the State Finance Committee 
approves all state financing contracts (with the noted exceptions) 
and, in the case of 63-20 financings, also approves the nonprofit 
issuer and the bonds issued. 

The OST has policies and 
procedures in place to assure 
that the issuance of bonds and 
COPs conform to SEC and IRS 
regulations, including… 

 

 

 

 

 

…..reporting for the state 
CAFR;… 

 

 

 

 

 

 

 

 

 

 

 

 

…tracking of bond and COP 
proceeds to assure that the tax 
status of the bonds is not 
questioned;…  

 
OST structures financings and provides ongoing administrative 
services only for general obligation bonds, revenue bonds and 
certificates of participation.  There are several elements of state 
debt administration that should be considered in connection with 
the issuance of 63-20 financings.  These are discussed below. 
 
Tracking Outstanding Debt - OST tracks general obligation bonds, 
revenue bonds and certificates of participation issued by the state 
for administrative purposes and compliance with federal tax and 
securities laws.  OST reports on the outstanding bonds and COPs 
for the state CAFR. Outstanding obligations for 63-20s are not 
tracked by OST because the state is not the issuer.  Appendix F 
contains excerpts from the state’s CAFR for the fiscal year ended 
June 30, 2005, to illustrate the level and scope of the reporting 
requirements. Any state agency involved in a 63-20 financing 
would be required to independently report on the obligation (as a 
capital lease) for the CAFR.  
 
Due Diligence Process - Due diligence includes reviewing all 
financial records and other information deemed material to the 
sale of bonds and COPs or other securities, and ensuring that such 
information is properly disclosed to the marketplace in a timely 
manner. The state has well-established administrative authorities 
and oversight rules in place for the issuance of COPs, general 
obligation bonds and revenue bonds, as well as for the 
performance of the state’s due diligence. The decision-making 
process leading to a 63-20 and the review of related documents are 
not well-established in the state, other than the requirement for 
State Finance Committee approval.  
 
In addition to its disclosure of material information, the state 
confirms that the expected and actual use of bond and COP 
proceeds conform to state and federal law, including whether or 
not the use of bond and COP proceeds or bond and COP 
repayment gives rise to issues that may impact the tax status of 
such obligations. It is not clear how the ongoing use of proceeds 
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and bond repayment is tracked by a state agency that participates 
in 63-20 bonds.  
 
The state also performs periodic analysis on each bond and COP 
series to determine if there is any arbitrage liability (that is, 
investment earnings on bond or COP proceeds that exceed the 
level permitted by federal tax law and which must be remitted to 
the U.S. Treasury). It is not clear how arbitrage earnings are 
tracked by a state agency that participates in 63-20 bonds. 

…tracking of arbitrage liability; 
and … 

 

 

 

 

 

…..primary and secondary 
market disclosure of outstanding 
obligations and material events.  

 

 

 

Failure to comply with the SEC 
and IRS regulations may have 
serious and costly consequences. 

 

 

 

 

 

 

OST does not perform oversight 
and administrative services for 
63-20s; these roles must be 
undertaken by the state agency. 

 
No review of these matters is performed by the Office of the State 
Treasurer on 63-20 financings, since the state is not the issuer. The 
responsibility and methods for administrative and oversight 
issues for 63-20s are managed by the individual state agency.  
 
Disclosure Requirements - As part of the state’s due diligence, OST 
performs primary and secondary market disclosure functions for 
general obligation bonds and COPs.  Proper disclosure is essential 
and must be undertaken to comply with securities laws.  Failure 
to properly disclose is considered a serious breach and may result 
in legal action being brought against the state by investors. If an 
official statement for the offering of bonds or COPs were to 
contain material misstatements or omissions, investors who 
purchase those obligations could assert securities fraud claims 
against the state for damages under federal securities laws. 
Repeated failures by the state to comply with its continuing 
disclosure undertakings in connection with the sale of bonds or 
COPs could result in potential underwriters of state obligations 
being unable to reasonably determine that the state’s continuing 
disclosure undertaking will be effective, thereby precluding them 
from offering to purchase the state’s obligations. 
 
Disclosure includes preparing and disseminating Official 
Statements and continuing disclosure information (e.g., timely 
filing of annual financial statements and reporting of material 
events to Nationally Recognized Municipal Securities Information 
Repositories NRMSIRs).  In preparing that disclosure for 
preliminary and final official statements, OST reports not only on 
outstanding bonds, but also on “Other Obligations.” Under this 
section of the disclosure document, OST surveys and reports on 
the Workers’ Compensation Program, the State Unemployment 
Compensation Fund, the State Retirement System, and Certificates 
of Participation/Financing Contracts. Besides reporting for the 
CAFR, any state agency that leases property under a lease 
properly treated as a financing lease under a 63-20 financing 
would need to prepare and submit reports on those financing 
leases in a timely manner to the OST so that material information 
about those obligations of the state can be included in official 
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statements prepared by the state for its regular bond and COP 
sales. 
 
The nonprofit corporation as issuer of the 63-20 bonds would be 
required to make a continuing disclosure undertaking and to 
calculate and pay any arbitrage rebate amount and otherwise 
comply with arbitrage requirements.  However, the state acting 
through the state agency, in its capacity as the sole lessee of the 
financed property and sole source of payment of debt service on 
the 63-20 bonds, presumably would be treated as an “obligated 
person” under SEC Rule 15c2-12, and therefore would have some 
continuing disclosure obligation in that capacity.    
 
The Office of the State Treasurer performs no disclosure review 
for 63-20 financings.  The financing team for the 63-20 is 
responsible for all reviews.  The responsibility and methods for 
administrative and oversight issues for 63-20s are managed by the 
individual project issuer. It is possible that individual state 
agencies lack sufficient knowledge and experience to perform 
their due diligence roles related to the nonprofit’s issuance of 63-
20s and in managing ongoing disclosure obligations. Such services 
may be performed by agencies, trustees, and other consultants.  
 
Fiscal Agent Services - A fiscal agent, as paying agent, manages the 
transfer of monies for payments due to investors (bond holders 
and certificate holders).  In addition, it serves as trustee for the 
financing leases and site leases associated with COPs. 
 
Following an extensive competitive bid process, OST on behalf of 
the state negotiates a fiscal agent agreement (currently with the 
Bank of New York). The evaluation process includes assessing the 
bidders’ paying agent and other securities processing services, 
history of customer satisfaction and disaster-recovery plans. 
Additionally, OST requires a physical paying-agent presence 
within the state. Because the procedures for 63-20 financings have 
not been clearly defined, it is not clear whether the choice of 
paying agent for 63-20 bonds is, or should be, as exacting.  
 
As previously noted, OST reports on the state’s outstanding bonds 
and certificates of participation. Part of that reporting includes 
reconciling OST databases to those of the fiscal agent. Again, 
because the reporting process for 63-20 financings has not been 
clearly defined, it is not clear whether a similar cross-checking 
occurs between the records of the state agency, the nonprofit 
issuer and the selected paying agent for the 63-20 bonds. 
 
The state fiscal agent fee agreement extends to services provided 
to all public entities in Washington.  Due to economies of scale, 
the fees charged to other public agency issuers within the state are 
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lower than might otherwise be achieved if they were to procure 
fiscal agent services independently. The nonprofit issuer of 63-20 
bonds may be unable to take advantage of the state's fiscal agent 
agreement.  However, it is possible that the nonprofit issuer 
would be treated as a quasi-governmental entity, and permitted to 
use the fiscal agent services. 
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Chapter 8: Conclusions and Recommendations 
 
 
Conclusions 
 
63-20 financings are being used in Washington on a relatively 
limited basis, primarily to gain exemption from public works 
laws, which allows choice of project delivery method, flexibility in 
timing transactions, and a method to contract for ongoing 
maintenance. 

63-20 financings are being 
used in Washington, on a 
limited basis, primarily to gain 
exemption from public works 
laws, which allows choice of 
project delivery method, 
flexibility in timing 
transactions, and a method to 
contract for ongoing 
maintenance. 

 

 

 

 

 

The State Treasurer is 
interested in ensuring that all 
securities issued to finance 
state capital projects capture 
the lowest possible cost in the 
municipal market. 

 

 
Eight 63-20 financings have been reported as completed in 
Washington since January 1, 2000.  The eight financings were 
undertaken on behalf of five public entities, including the state 
Department of General Administration; the University of 
Washington; King County; the City of Redmond; and the 
Highland Community Facilities Association. Public entities that 
have entered into such financings believe they gained from the 
flexibility afforded by them. In most instances the flexibility 
pointed out by the issuer of a 63-20 arises not from the financing 
structure, but from the project-delivery method that can be 
accessed by public entities only via the nonprofit issuer in the 63-
20 financing structure. 
 
As a financing tool, 63-20s are more expensive, in terms of both 
interest rates and costs of issuance. However, users are willing to 
incur the additional financing costs, as the 63-20s permit the 
public entity through the nonprofit issuer to avoid constraints 
imposed by the public works laws. The limitations most often 
identified were:  1) inability to choose a design-build-finance 
project delivery method; 2) time constraints imposed by the 
legislative cycle; and 3) lack of certainty about the funding of 
ongoing building maintenance costs. 
 
The most commonly stated reason to use a 63-20 and the lease-
developer method was to achieve construction cost savings. We 
were unable to find, and none of the participants in this report 
provided, any reports to substantiate or refute the claim that 
construction cost savings were consistently realized and so 
warrant the higher financing costs. Proponents of 63-20s report 
that projects benefit from the transfer of risk from the 
governmental entity to the developer.  No quantitative analyses of 
this transfer were found.  
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Recommendations 
 
Good public policy mandates that a state agency maximize 
savings and minimize costs.  That is, state agencies should be 
allowed to use both the lowest cost financing and the lowest cost 
project delivery method while maintaining important policy 
directives such as transparency and competition. Thus, the State 
Treasurer makes the following six public policy recommendations 
with respect to 63-20 financings: 
 
Financing Issues  

 
1. 63-20 financings should be the financing mechanism of 

last resort (used only under special circumstances, as 
determined by the State Treasurer in consultation with 
the Office of Financial Management), as they are more 
costly than general obligation bonds and certificates of 
participation, the most commonly issued forms of state 
securities. 

63-20 financings should be the 
financing mechanism of last 
resort. 

 

Action is needed by the 
Legislature to require use of the 
COP program until 
construction cost savings from 
63-20s can be shown to reliably 
offset their higher financing 
costs and…. 

 

 

 

 

... to adopt procedures for the 
use of 63-20s by state agencies 
under carefully monitored 
conditions that would yield 
performance data on the capture 
of construction cost savings. 

 

 

 

2. The state Legislature should modify Chapter 39.94 
RCW (regarding financing contracts) to require state 
agencies (other than research universities, as discussed 
in Chapter 2), that might otherwise turn to 63-20 
financings, to fund their projects using the existing 
certificates of participation program unless sufficient 
independent quantitative analyses can be completed 
showing that the overall life-cycle benefits of using the 
design-build-finance contracting method exceed the 
additional financing costs.  

3. If sufficient independent quantitative analyses are 
completed showing that the overall life-cycle benefits 
of using the design-build-finance contracting method 
exceed the additional financing cost, and a 63-20 is 
selected, the State Treasurer further recommends that 
the Legislature adopt procedures for the use of such 63-
20s by state agencies that:  

i.  require early evaluation of proposed 
financing documents by the Office of the 
State Treasurer in its role as administrative 
support to the State Finance Committee,  

ii.  require a public hearing process similar to 
that required when an alternative public 
works contracting procedure is used22;   

iii.  establish standards for using 63-20s, which 
includes factors such as requirements 
regarding identification of specific and 

                                                 
22 RCW 39.10.030(2)(a)(ii) specifies the process that must be followed by a public body wishing to use an alternative 
public works contracting procedure.  
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sufficient potential construction cost 
savings to offset the additional borrowing 
costs, identifying which agency(s) is 
authorized to use 63-20s and the agency’s 
need for specialized services, and 

iv.  provide that, if 63-20 financings are 
authorized for state agencies, the Office of 
Financial Management, the Department of 
General Administration, the Office of the 
Attorney General, the Office of the State 
Treasurer and the State Auditor’s Office 
perform oversight to ensure compliance 
with all state and federal laws. Financing 
contracts for facilities entered into by one of 
the research universities and payable solely 
from nonappropriated facility revenues and 
not supported by general state revenues, 
would be excluded from these procedures.   

 
Public Works Issues 
 
4.   Since state agencies are currently able to use 63-20s to 

free themselves from the constraints of public works 
laws, the Legislature should direct research into those 
laws to determine whether modifications are needed.  

5.   The Legislature should direct the preparation of a 
study to verify the claims of construction cost savings 
under the design-build-finance contracting method. 

 
Constitutional Issues 
 
6.   If 63-20 financings are authorized for state agencies, the 

State Finance Committee should consider the advisability 
of seeking judicial confirmation that the state’s 
participation in 63-20 financings for state agency facilities 
is consistent with Article VIII of the State Constitution. 

The State Treasurer 
recommends that the 
Legislature undertake 
research into the 
constraints imposed by 
public works laws and 
determine whether or not 
such laws should be 
modified. 

 

Judicial confirmation of 
state participation in 63-
20 financings may be 
advisable. 
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APPENDIX A 
COMPARISON OF COMPONENTS OF LEASE PAYMENTS 

Components Private Owner 63-20 COP
Local RE tax Included Not on tax rolls Not on tax rolls

Overhead and Profit on 
Debt/Asset Mgmt

Included Included Partially included

Overhead and Profit on Bldg 
Mgmt

Included Included Not included – GA 
handles

Fund for major capital repairs & 
replacements

Included Included Not included – GA / 
Leg determine

Maintenance Included Included Not included – GA 
handles

Cost of obtaining financing 
(issuing debt or obtaining 
mortgage)

Low (mortgage 
fees)

Higher (unique 
contracts; more 
principals)

Mid (standard 
contracts; fewer 
principals)

Interest on loan * Higher interest 
rate – taxable

Low – tax-
exempt

Lowest – tax-exempt

Building
Risk (presumably price is paid 
to shift risk)

Private Private State

Construction profit
Bricks & mortar
Labor

       Prevailing wage law 
       applies

Yes if state has 
at least 50% of 
bldg

Yes if state has at 
least 50% of bldg

Yes

       Subcontractor public 
       work rules apply

No – private 
entity

No – private 
entity

Public work rules 
apply

* Depends upon credit structure

Comparison of Components of Lease Payments
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APPENDIX B 
COMPARING 63-20 STRUCTURES TO OTHER STRUCTURES 

 
 

Feature COPs* 63-20 Bonds G.O. Bonds**
Lease term Useful life of 

the property
Useful life of the 
property

Not applicable

Security Lease payments Lease payments Full faith and 
credit of state

Non-appropriation risk Yes Yes No

Ownership during lease Public Private Not applicable

Ownership after lease Public Public Not applicable

Control of financing Public Private Public
Tax-exempt debt (if 
qualified under tax law)

Yes Yes Yes

Procurement process State standards Primarily exempt 
from state 
standards

State standards

Subject to debt limit No No Yes / No 
(depending on 
authorization)

*Certificates of Participation
**General Obligation Bonds

Comparing 63-20 Structures to Other Structures
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APPENDIX C 
INVENTORY OF 63-20 FINANCINGS FROM JANUARY 1, 2000 

 

Entity Issuer Purpose Sale Date  Par Amount 
Under-
writer(s)

Bond 
Counsel Developer

City of Redmond Redmond 
Community 
Properties

City Hall 03/25/04  $       39,230,000 Lehman 
Brothers

Preston 
Gates & Ellis

Wright 
Runstad 
Associates

Department of 
General 
Administration

Tumwater 
Office 
Properties

State office building 01/07/04           56,805,000 Lehman 
Brothers

Preston 
Gates & Ellis

Wright 
Runstad 
Associates

Highlands Sewer 
District, King 
County

Highlands 
Community 
Facilities 
Association

Highlands Sewer 
District Project

12/14/04             4,450,000 Bank of 
America

Preston 
Gates & Ellis

The 
Highlands

King County Broadway 
Office 
Properties

Land, office building 
and garage

10/24/02           62,540,000 Lehman 
Brothers

Preston 
Gates & Ellis

Opus 
Northwest

King County Goat Hill 
Properties

Office building 
and garage

01/20/05         101,035,000 Lehman 
Brothers, 
Citigroup, 
Siebert 
Brandford 
& Shank

Preston 
Gates & Ellis

Wright 
Runstad 
Associates

University of 
Washington

Radford Court 
Properties

399 unit rental 
student housing 
project including 
surface parking and 
amenities

09/26/00           53,125,000 Lehman 
Brothers

Preston 
Gates & Ellis

Lorig 
Associates, 
LLC

University of 
Washington

University of 
Washington 
Alumni 
Association

Refunding of bonds 
initially sold in 1994 
to acquire a building 
consisting of medical 
clinics, office facilities 
and underground 
parking

10/17/01           19,855,000 Lehman 
Brothers

Preston 
Gates & Ellis

N/A 
(Refunding)

University of 
Washington

25th Avenue 
Properties

146 unit rental 
student housing 
project including 
underground 
parking and 
amenities

03/12/02           34,085,000 Lehman 
Brothers

Preston 
Gates & Ellis

Lorig 
Associates, 
LLC

63-20 Transactions from January 1, 2000 through August 31, 2005
Survey Results as of 9/28/2005
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APPENDIX D 

COMPARING COSTS OF ISSUANCE  
 

 Total Cost of 

Entity/Issuer  Par Amount 
 Underwriters 

Discount  Insurance 
 Non-profit 
Upfront Fee 

 Other Cost 
of Issuance  Total 

 Issuance and 
Discount 

City of Redmond /  $      39,230,000                244,246         297,000           448,876          224,655        673,531            1,214,777 
Redmond 
Community 
Properties

                     6.23               7.57               11.44                5.75            17.17                   30.97 

Dept. of General  $      56,805,000                298,226                    -           426,038          376,414        802,452            1,100,678 
Admin / Tumwater 
Office Properties

                     5.25                    -                 7.50                6.63            14.13                   19.38 

Highlands Sewer  $        4,450,000                  66,750                    -                       -            44,500          44,500               111,250 
Dist., King Co. / 
Highlands Comm. 
Facilities Assn.

                   15.00                    -                       -              10.00            10.00                   25.00 

King County /  $      62,540,000                279,491         458,000           469,050          801,900     1,270,950            2,008,441 
Broadway Office 
Properties

                     4.47               7.32                 7.50              12.82            20.32                   32.11 

King County /  $    101,035,000                472,642         702,000           757,763       1,337,761     2,095,524            3,270,166 
Goat Hill Properties                      4.68               6.95                 7.50              13.24            20.74                   32.37 

University of  $      53,125,000                363,800      1,699,849           398,438          318,219        716,656            2,780,305 
Washington / 
Radford Court 
Properties

                     6.85             32.00                 7.50                5.99            13.49                   52.34 

University of  $      19,855,000                104,574         289,000                       -          163,111        163,111               556,685 
Washington / UW 
Alumni Association 
(Refunding)

                     5.27             14.56                       -                8.22              8.22                   28.04 

University of  $      34,085,000                204,169         896,000           255,638          364,238        619,876            1,720,045 
Washington / 25th 
Avenue Properties

                     5.99             26.29                 7.50              10.69            18.19                   50.46 

Office of the State  $      50,000,000                350,050         200,000                       -          132,500        132,500               682,550 
Treasurer / COP*                      7.00               4.00                       -                2.65              2.65                   13.65 
Office of the State  $      50,000,000                187,000         141,000                       -            38,500          38,500               366,500 
Treasurer / 
Reimbursable Bond*

                     3.74               2.82                       -                0.77              0.77                     7.33 

*Hypothetical issuance.  Cost based upon average cost for the 01/01/2003 through 09/30/2005 period - all inclusive.

 Cost of Issuance 

63-20s - Cost of Issuance and Underwriters Discount
63-20 Transactions from January 1, 2000 through August 31, 2005

(Dollar Amounts and Dollars per Thousand)
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APPENDIX E 
 (AS PROVIDED BY THE DEPARTMENT OF GENERAL ADMINISTRATION – 12/13/05) 

 
 
 

APPENDIX F 
EXCERPTS FROM THE STATE OF WASHINGTON  

COMPREHENSIVE ANNUAL FINANCIAL REPORT 
FOR THE FISCAL YEAR ENDED JUNE 30, 2004 

 Project Costs

COP Project 
ed on 

C100
ACost Bas ctual Tumwater 
Cost as a 63-20 Notes

Acquistion Costs (Land) $1,777,300 $1,777,300 Reversionary rights
Architectural & Consultant Services $3,747,400 $3,024,200
Changeover of tenant (WSP to DOC) $324,100 $324,100
Maximum Allowable Construction Cost $36,154,000 $34,388,200 MACC $1.2 million 

state share of 
savings shown on 
63-20 project

Sales Tax $3,038,000 $2,897,800
Equipment $3,682,000 $3,682,000 Furniture & 

equipment dollars 
currently in 63-20 
budget

Retail Build Out & Solicitation $275,000 $535,000
Other Costs $1,311,000 $2,601,700
Project Management $2,071,600 $1,848,100
Total $52,380,400 $51,078,400

Financing Cost Category

COP Project 
Financed At 
Completion 
(Assuming 
$52,330,000 

"Project" 
Budget)

COP Project 
Financed At 

Inception 
(Assuming 
$52,330,000 

"Project" 
Budget)

Actual Tumwater 
Financing 
(Assuming 
$52,330,000 

"Project" Budget)

Notes

Underwriter's Discount $278,900.00 $278,900.00 $298,226.25 COP Underwriter's discount based 
on Treasurer estimate

Cost of issuance $155,500.00 $155,500.00 $805,432.21 COP Cost of Issuance based on 
Treasurer estimate

Capitalized Interest $0.00 $6,224,477.03 $6,385,584.37 COP capitalized interest on 
"financing at inception" based on 
Montague/DeRose analysis

Interest earnings $0.00 $611,611.05 $613,303.38 COP Interest earnings on 
"financing at inception" based on 
Montague/DeRose analysis

Construction financing $4,200,000.00 $0.00 $0.00
90% loan at 6.1% (LIBOR = 175 
bps) plus 12% per annum to cash 
equity investor.  Includes appraisal, 
title insurance 1% fee for lender 
and 1% fee for developer.

Total Cost of Financing $4,634,400.00 $6,047,265.98 $6,875,939.45

Total "Financed" Cost $57,014,800.00 $58,427,665.98 $57,954,339.45

COP Project 
Financed At 
Completion 
(Assuming 
$52,330,000 

"Project" 
Budget)

COP Project 
Financed At 

Inception 
(Assuming 
$52,330,000 

"Project" 
Budget)

Actual Tumwater 
Financing 
(Assuming 
$52,330,000 

"Project" Budget)

Excel Based Annual Payment over 
25 years at Hattori Interest Rate 
Differences

$3,837,111.34 $3,932,197.60 $3,956,802.51

Comparison of Costs of Tumwater Office Building 
Construction and Financing

As a COP Project and the Actual 63-20 Project
(Figures Rounded at $100 - Excludes $200,000 63-20 "Predesign" and $300,000 estimated "Honrarium" 

 a COP)

Assuming $52,330,000 Financing - What Are the Financing Costs

Assuming the Project Costs and Financing Costs Above - What Would Be The 
Annual Payments

for
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APPENDIX F 
EXCERPTS FROM THE STATE OF WASHINGTON  

COMPREHENSIVE ANNUAL FINANCIAL REPORT 
FOR THE FISCAL YEAR ENDED JUNE 30, 2005 
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APPENDIX G 
BOARDS OF DIRECTORS OF WASHINGTON 63-20s 

 

Entity Issuer
Asset

Manager Boards
City of Redmond Redmond Community 

Properties
NDC* Robert W. Davenport, President and Chairman of the Board of Directors

Sara Loveland, Treasurer and Director
Ingrid Nardoni, Secretary and Director
John A. Finke, Vice President
Charley F. (Chuck) Depew, Vice President

Department of 
General 
Administration

Tumwater Office 
Properties

NDC* Robert W. Davenport, President and Chairman of the Board of Directors
John A. Finke, Vice President
Sara Loveland, Treasurer and Director
Ann Vogt, Secretary and Director

Highlands Sewer 
District, King County

Highlands Community 
Facilities Association

Preston Sargent, President
Lyn Manley, Vice President-Treasurer
John D. Delafield, Secretary

King County Broadway Office 
Properties

NDC* Robert W. Davenport, President and Chairman of the Board of Directors
John A. Finke, Vice President
Sara Loveland, Secretary/Treasurer and Director
Ingrid Nardoni, Director

King County Goat Hill Properties NDC* Robert W. Davenport, President and Chairman of the Board of Directors
John A. Finke, Vice President and Director
Ann Vogt, Secretary-Treasurer and Director

University of 
Washington

Radford Court 
Properties

NDC* Robert W. Davenport, Chairman of the Board of Directors and President
Ann Vogt-Kopczynski, Director and Secretary
Haazim Rashed, Director and Treasurer
John A. Finke, Vice President

University of 
Washington

University of 
Washington Alumni 
Association

John Buller, Executive Director
Gunn Cooper, Finance Director

University of 
Washington

25th Avenue Properties NDC* Robert W. Davenport, Chairman of the Board of Directors and President
Ann Vogt, Sirector and Secretary-Treasurer
Ingrid Nardoni, Director
Paul F. Brown, Director
John A. Finke, Vice President

63-20s Nonprofit Boards
63-20 Transactions from 01/01/00 - 08/31/05

* National Development Council

 
 
 


